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his book is as relevant to the general public as it is to family law practition-

ers, since divorce has not only negative consequences for the spouse and
his or her family unit but also ripple effects on society as a whole.

Divorce matters affect everyone and determine the quality of life of an
individual, a family, and a nation. In the State of Israel, the unique family law
derives from ancient Jewish law, different halakhic traditions, and an exten-
sive legal tradition spanning many centuries and geographic locations. It will
be emphasized on the background of a comparison with the corresponding
law in the United States and other countries around the world. This analysis is
intended to illuminate some issues in legal systems worldwide.

First, it is important to indicate that Israeli family law is substantially dif-
ferent from other legal systems. The Israeli system is primarily controlled by
the religious law of the parties. Thus religious courts were also established and
granted enforcement powers equivalent to those of the civil courts. This is a
complex situation because the religious law applied in these courts is not always
consistent with gender equality and civil rights practiced in civil court. In con-
trast, the various state legal systems in the United States and the legal systems
in other Western countries separate between religion and state. They provide
for family law matters exclusively through secular law. Although rabbinical
courts have also been established in different countries, they lack enforcement
and execution powers. Their authority is contingent upon the consent of both
spouses. Nevertheless, there are many similarities between the systems that
can also contribute to one another. The real issues are not simply religion as
opposed to secularism, but those defining personhood and rights.

In its legislation promoted by the deputy minister of religion, the Israeli
Knesset granted the religious courts exclusive jurisdiction over matters of mar-
riage and divorce for the members of the religion associated with each such
court. However, the religious courts and civil courts have concurrent jurisdic-
tion in other matters of personal status that accompany divorce, such as child
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support, custody, and the division of property. This creates significant tension
between the legal systems as applied in religious and civil courts. This book
seeks to clarify that tension and offers the solutions suggested in each of its
chapters. Spouses who are unaffiliated with any religion or are members of
different religions will not be under the exclusive jurisdiction of a religious
court. All of their matters will be brought before the civil court. With respect
to spouses of different religions, the civil court will request from the head of
each relevant religious court an opinion as to annulment of the marriage and
whether religious law requires a divorce.

The book also examines comparative legal systems. It seeks to provide
the Israeli legal system as well as legal systems worldwide with additional tools
for resolving a family dispute. The comprehensive analysis in this book may
serve as a guide for those interested in family law both in Israel and in other
countries. In divorce disputes this may include civil court judges and rabbinical
court judges lawyers, mediators, arbitrators, and the couples themselves. This
book deals with general matters applicable worldwide and not only in Israel.
Included among them are issues subject to modification, the right of a minor
to independent status, extramarital relationships and joint property. This book
may also facilitate the divorce process and thus reduce the suffering of a couple
and their children. The following is a brief description of its chapters.

The first chapter discusses the issues subject to modification in family law.
The state legal systems in the United States have accepted that issues of child
support, custody, and alimony may be modified, even after final judgment or
agreement between parties. The standard for when modification is appropri-
ate is the occurrence of a “substantial change in circumstances.” This unclear
standard contributes to prolonged litigation, causes family disputes to remain
open, and violates the fundamental principles of finality and res judicata. The
discrepancy between the decisions of the rabbinical court and those of the civil
court in the State of Israel also contributes to the standard’s lack of clarity. It
urges spouses to repeatedly sue in one of the courts in an attempt to alter a
previous ruling given in the other court. Yet when two courts make different
determinations, it is difficult to identify the correct standard, the appropriate
amount of child support to be determined in each case, and whether the change
in circumstances is substantial enough to justify new litigation. This therefore
leads to an overabundance of reopened cases. Although the issue of property
distribution is very much interrelated with matters subject to modification, it
cannot be relitigated along with them. The first chapter challenges both aspects
of the current practice.



Introduction

The first chapter presents two opposing arguments as a basis for a new
model that attempts to achieve a good, fair, and efficient balance of competing
interests. One argument suggests broadening the application of issues subject
to modification and applying it to the distribution of property as well. The sec-
ond argument, on the other hand, suggests eliminating relitigation and apply-
ing, instead, the principle used for the legal system in general: res judicata. This
principle of the finality of judgment means that it is not possible to relitigate a
matter that has already been determined by the court. These two contrasting
arguments brought about the present suggestion of a third model.

A new model suggests both following an intermediate path and adopting the
system of periodic payments from tort law, with its accompanying fixed legisla-
tive rules providing clear guidelines for relitigation and modification. The model
proposes defining the present substantial change in circumstances standard
through clear guidelines for modification, such as a time period before allowing
relitigation and a fixed percent above or below the support payment determined
in the original decree. The chapter further suggests enhancing this model with
an innovative approach called “effective support.” This approach ensures the con-
sideration of property matters that are involved in issues subject to modification,
while also preventing their relitigation. In other words, property matters will not
be relitigated between spouses, and the judicial decision in their matter will be
final. Relitigation for a modification will take place only regarding the amount of
the spousal support payment, as customary in all legal systems worldwide.

Any modification of support will relate to all the effective support and not
only to the amount of an actual monetary payment. The new model is fairer
from the perspective of tax considerations, avoids the need for indemnification
stipulations, and prevents the court from selling family property. Such a pro-
ceeding usually takes place when the individual that pays support does not have
available cash. The spouses will not, for example, have to sell their house against
their will, but will be able to transfer portions of their property to one another
instead of the payment of support in cash. This is consistent with the principle
of “clean break,” and assists both the couple and the legal system in delineating
a clear and stable roadmap with respect to disputes following divorce.

The second chapter examines a minor’s right to independent status in
matters of family law, the importance and benefits of that right, the interests it
competes with, and possible new approaches for the future. The right of a minor
to independent status was intended to resolve a concern that parents, while
undergoing divorce proceedings and focused on their own interests, might
compromise the interests of their children. This concern has developed into

3
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a legal presumption that parents compromise the interest of minors in divorce
proceedings. However, this presumption contradicts the assumption, funda-
mental to every legal system, that parents are natural guardians who safeguard
the interests of their children in every decision involving the welfare, education,
and health of the child. The best interest of the child does not assume joint cus-
tody unless shown otherwise, but depends upon the particular circumstances
in each case. The best interest is a judge’s finding and might ignore religious or
cultural preferences of the parents where safety or health issues are involved—
plus psychological assessments and educational attitudes. It is also important
to remember that while the principle of the best interests of the child is the
determining factor in all legal systems worldwide, both under religious law and
under secular law, each court interprets it differently. It is certainly possible that
areligious court might determine a place of religious education is better for the
child, in contrast to the determination of a civil court. In addition, the devel-
opment of a minor’s right to independent status has several negative impacts
on divorce proceedings, including among them contractual uncertainty, lack
of finality of judgment, waste of judicial resources, and prolonged divorce pro-
ceedings between parents.

The second chapter offers the following three models for protecting the
interests of the minor: (i) requiring the court to comprehensively determine
the best interests of the child, using expert opinion in rabbinical courts as well,
and then granting a presumption of validity to the court’s determination. That
determination should also serve as binding precedent for a subsequent court
in accordance with the principal of finality of judgment, unless there would be
a change in circumstances; (ii) legislating clear considerations and guidelines
for defining the best interests of the child and thereby reducing future reliti-
gation. Without guidelines, each court sees the best interests of the child dif-
ferently, although the same factual reality is presented before all of them; and
(iii) appointing independent representation for the minor. The chapter dis-
cusses the age at which such representation is suitable and appropriate. These
models may serve to create a more appropriate formula for balancing the com-
peting interests in family law proceedings.

The third chapter examines whether extramarital relationships should
be taken into consideration in determining the distribution of family prop-
erty. Under the state legal systems within the United States, opinions differ as
to whether this fault should be a factor in distribution of family property. The
controversy is influenced by and arises from an earlier disagreement that fol-
lowed the “no-fault” revolution of the 1970s, which focused on the role of fault
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in divorce proceedings. The discussion of fault with regard to property distri-
bution took place without in-depth consideration of the underlying basis and
rationales for the principles of joint property and, even more importantly, with-
out relating to their modern, theoretical and current bases. The third chapter
fills this void, clarifies the modern bases for the principles of joint property, and
through them sheds new light on the role of fault. An example is the question
of whether a person, who had an extramarital relationship which brought about
the end of the marriage, should receive a smaller portion in the distribution of
family property. This analysis produces a new model for examining the rele-
vance of fault in property distribution. Although the model does not answer all
the questions, it certainly offers a more accurate and fairer formula for dealing
with the issue of extramarital relations and the sanction for them.

In order to clearly and precisely focus on the theoretical rationales for joint
family property and the establishment of a new model, this chapter also exam-
ines the Israeli legal system. It is important to mention that in Israel the reli-
gious law applies to matters of marriage and divorce, but not to the distribution
of property. With regard to matters of property distribution, regular civil law
applies in accordance with the civil principles that are also customary through-
out the world. Therefore, the Israeli case law in this matter can both benefit
from and provide a new balance to that which is customary in the world. At
the end of the 1970s, one court decision determined, without explanation, that
extramarital relationships are not a relevant consideration in property distribu-
tion. The third chapter analyzes the theoretical bases of property distribution
principles under both Israeli law and Jewish religious law, including the ways in
which these legal systems each relate to extramarital relationships.

The fourth chapter discusses the arrangement for balancing marital
resources. This arrangement was established to replace the presumption
of sharing that had applied in Israel until 1973. The presumption of sharing
allowed claims for unregistered rights in family assets, failed to maintain cer-
tainty of property ownership and value, and did not protect the interests of
third parties. Under the presumption of sharing, the spouse whose property is
not registered in his or her name may claim ownership of half of the registered
property, although there is no evidence of his or her right in the Land Registry.
As a result of this claim, a third party that purchases the property in reliance
upon the Land Registry loses half of the property for the benefit of the spouse
whose ownership was not registered at all.

However, the arrangement for the balancing of resources addresses
all of these concerns. The difficulty is that a failure in the structure of the

5
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Property Relations Law prevented implementation of the legislature’s intent.
The Supreme Court tried to remedy this flaw based on a flexible application
of general property law. The chapter argues that the flexible interpretation of
the general property law is relevant only before Amendment 4 to the Property
Relations Law was enacted. After the amendment, which allowed for property
distribution prior to divorce, this construction was no longer justified.

The fourth chapter analyzes and is inspired by legal systems worldwide.
It proposes a new model, suggesting the return to the basic requirements of
the Property Relations Law as designed by the legislature. This model will pro-
vide for protection of property, clarity among creditors, increase in the family’s
property value, and relief to engaged or married individuals who are concerned
about their separate assets.

The fifth chapter discusses the recognition of foreign civil marriages.
The State of Israel has no separation of religion and state in matters of divorce
and marriage. Religion is the only determining factor in these matters. Thus,
marriages prohibited by religious law do not formally take place in all four
major religions in Israel: Christianity, Islam, the Druze religion, and Judaism.
Two examples of such marriages are a marriage between spouses of different
religions which is prohibited by Jewish law, or a marriage between same-sex
spouses which is prohibited by all religions. However, an individual who enters
a marriage prohibited by religious law can be married in countries outside of
Israel. Upon presentation of an official public record from those countries, that
individual is entitled to be registered in the Population Registry as married. If
the spouses have no religion, there are no religious restrictions but only civil
restrictions for their marriage. Included among them are bigamy and the prohi-
bition of the marriage of minors.

The discussion under Israeli law should have ended here with regard to
civil marriage performed in a foreign country, especially marriage prohibited
by Jewish law such as marriage between spouses only one of whom is Jewish.
Prohibited marriage has no place in a state in which religious law prevails in
matters of status.

However, the Israeli courts, unlike the legislature, have more of a civil ori-
entation than a religious one. They look for ways to bridge the gap between
religious law and the rules of private international law that seek to recognize
or respect civil legal actions carried out in a foreign country. In some cases,
the courts have recognized the status of civil marriages even when such mar-
riages are prohibited by state law. In order to avoid the serious conflict between
religious law and the domestic rules of private international law, the court has
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explained that this is not a matter of personal status, but rather an administra-
tive question which purely concerns the Population Registry.

The decisions made in these matters are greatly disputed and reflect the
constant prevailing tensions regarding Israel not only as a Jewish state (charac-
terized by religious law) but also as a democratic state (characterized, among
other factors, by recognition of the rules of private international law). Although
the Basic Laws stipulate that Israel is both, in practice these values conflict and
often collide. This tension is clearly reflected in and may be analyzed through
the issue of civil marriages performed in a foreign country and prohibited by
religious law in Israel. This issue also illustrates the uniqueness of the book
that tells the Israeli story which combines civil secular law with religious law.
While some matters are determined by religious law and others by civil law, the
Supreme Court frequently tries to balance between them.

The sixth chapter deals with the issue of document disclosure in family
courts. In 1995 the Family Court Law established family courts in Israel. The
law determined that various family matters, previously under the separate juris-
dictions of different courts, would all be brought before one judicial authority.
For example, before the family court was established, the issue of alimony was
determined by the district court, while the dissolution of couple’s apartment
was brought before the magistrates’ court. In contrast, child custody was in the
jurisdiction of the juvenile court. The establishment of the family court concen-
trated all these issues under its authority.

Together with the establishment of the family courts, the need arose to
determine their applicable procedures. The rules of procedure that apply to
general proceedings were not fitting for sensitive family disputes. Therefore, a
unique section of family court procedures was incorporated into the general
rules of procedure in order to address the special needs of the family dispute.
The seventh chapter analyzes the tension between the general rules of procedure
and those of the family court, especially with regard to mandatory disclosure.

The restrictive family court procedural rule that prohibits courts from
ordering disclosure of documents between the couple prevents the courts
from ascertaining the truth for efficient and just conflict resolution. It is also
inconsistent with the family court’s purpose of achieving speedy and effective
dispute resolution with the consent of the parties. When one party is una-
ble to see the documents of the other, each one strongly maintains his or her
position, is unwilling to compromise, and refuses to personally come to terms
with a judicial decision given on the basis of an incomplete picture. The chap-
ter argues that the family courts should be granted even broader authority for
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issuing document disclosure orders than is customary in the general courts.
Such authority could also prevent suspicions and concerns between married
spouses with respect to the preservation of documents. They will be assured
that the legal system will protect them should the need arise. This suggestion is
also inspired by other legal systems around the world.

The first chapter is based on an article that was published in 2014 in the
Drake Law Review (volume 62, p. 313). The second chapter is based on an article
that was published in 2015 in the Northwestern Journal of Law and Social Policy
(volume 9, issue 2). The third chapter is based on an article that was published
in 2018 in the Missouri Law Review. The fourth chapter is based on an article that
was published in 2017 in the International Journal of the Jurisprudence of the Family.
The fifth chapter is based on an article that was published in 2017 in the Yearbook
of Private International Law. The sixth chapter is based on an article that was pub-
lished in 2014 in the Houston Journal of International Law.
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