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BBeaeHue

MexxayHapoJHOe YacTHOe MpaBO — eIWHCTBEHHasd W3 BCeX
MPaBOBBIX AWCHMILJINH, UMeWIas JeJo C IpaBoONoOpsKaMyd He-
CKOJIbKMX TOCY/JJapCTB OJHOBPEMEHHO, B CHUJYy YEro TpeboBaHME
3HaHUs MO3WTHUBHOTO IpaBa Pas/IMYHBIX CTPaH SBJSETCA HeIpe-
JIOXKHBIM. B TO ke BpeMsi H3BECTHO, UTO JaJIeKO HE BO BCEX By3ax
M3y4aeTCs TaKoW MpeaMeT, KaK rPakJaHCKOe M TOProBoe IpaBo
3apy6eXxHbIX cTpaH. TakuM o6pa3oM, JJisi OYeHb MHOTHX KaTero-
pUH CllelUaJIMCTOB 3HAKOMCTBO C YIIOMSIHYTOM AUCHMILIMHON ITPO-
HCXOAUT Yyepe3 MeXAYHapoJHOe YacTHOe IpaBo. M MOCKOJIbKY Jia-
TUHCKUH NpUHIOUN non exemplis, sed legibus, judicandum est («He
KOHKpETHbIe IPUMEPh], a 3aKOHbl HMEIT HOPUIUYECKYIO CHIIY»)
JIeCTBYeT B MOJIHOM Mepe MPUMEHUTEeJbHO U K JaHHOU 06J1acTH
peryJiupoBaHHUs 06IeCTBEHHBIX OTHOIIEHUH, B HEKOTOPOM CMbICJIE
YVZOBJIETBOPUTEJBHBIM SIBJSIETCA U KOMIIPOMHCCHOE pellleHhe —
noJIy4eHue A0CTyNna K WHGOpPMallMUd O COOTBETCTBYIOIIETO poja
3aKoHax (aKTax) APYyryux rocyaapcTs.

B pa3sHble BpeMeHa NajieHHe U MOBbIIIEHHWE BHUMAHHUS K MeX-
JYHAapOJHOMY 4YacTHOMY IpaBy O6YCJIOBJHMBAJMCh Pa3JIUYHBIMU
SIBJIEHUSIMU — BO3HUKHOBEHHMEM W HWHTEHCHUBHBIM pa3BUTHEM
MeXAYHapOHO-NIPAaBOBbIX JOTOBOPHBIX MHCTPYMEHTOB (yHUU-
Kallied HallMOHaJIbHOTO IIpaBa), IMOsIBJ€HHeM OOJIbIIEero Kpyra
BHYTPEHHHUX MaTepPUaJbHO-IIPaBOBbIX — «IPSIMbIX» — IpeAnuca-
HMI, HallpaBJIEHHBIX Ha HEMOCpPeACTBEHHOE PeryJUpoBaHUe OTHO-
IIEHUH MeXIYHApPOJHOI0 XO3SHCTBEHHOTO U TPaXkKAAaHCKOro 0060-
pora, U T.a. [lymaeTcs, 9YTO MOJI0OHOe ObLJIO HHUYEM WHBIM, KakK
«KpHU3HCaMH POCTa», BCAKUH pa3 6JIaromnoJyiydHO MpeojoJieBaeMbl-
MM MEXJYHapOAHbIM COOOILECTBOM B 1I€JIOM U OTAEJbHBIMH rOCy-
JapCTBaMU, pe3yJbTaTaMH KOTOPBIX CTAaHOBHUJICS NEpexoJ Ha Ho-
BYIO CTYIIeHbKY Pa3BUTHSI. B ceroJHAIHMX YCI0BUSX, KOTAa MOBCIO-
Jly TOBOPUTCS O «BO3POXKAEHUH MEXIYHAPOAHOI'0 YaCTHOTO IpaBa B
Poccuiickoit Peneparivn», He06X0AMMO, Ha HAIIl B3IJISAJl, COXPAHATH
Mepy OO'beKTHBHOCTH B OlLleHKe KaK IPOIIEIIEero, Tak U MPOKUCXO-
asiero. [Ipy Bcex 00bEKTUBHBIX HETATUBHBIX U IIO3UTUBHBIX SIBJIE-
HUSIX, MIMEBIIKNX MECTO paHee B 00JIaCTH OTEUECTBEHHOI0 MeXKAyHa-
POJHOI0 YaCTHOrO IpaBa, CYIIECTBYIOIEE CErOJHSI MOXKET ObIThb
MPAaBUJIBHO 0CO3HAHO TOJIBKO I10 MTPOIIECTBUY U3BECTHOTO BPEMEHH.
BMecTe ¢ TeM HECOMHEHHO, YTO MW3y4YeHHE MEXKAYHAPOIHOTO



YacTHOTO ITpaBa OCYIIEeCTBJsieTcs HbiHe B Poccuiickoit ®Pepepanuu
B HOBBIX YCJOBHUSX, TPEOYIOIIMX HE CTOJIbKO 60Jiee IIHPOKOTO
B3IVIsIZIa Ha OO'bEKTHBHYIO €ro OCHOBY, CKOJIbKO BBICOKOW KBaJlU-
dukanuu u npodeccCHOHAJM3Ma CO3JAIIUX W MPUMEHSIONIUX
HOPMbI MEX/YHapOJHOr0 YaCTHOTO IpaBa CleluajucToB. Katero-
PUM K€ TaKMX JIoJlell BecbMa MHOTOYHCJIEHHbl U Pa3HOOOPa3HbI.
MMeHHO m03TOMY HacTosilasgs pa6oTa 3aAyMbiBajacb W peasiku30-
BbIBaJlach B pacyeTe Ha TO, UYTO OHa OYyJAeT IoJie3Ha JJisl IHUPOKOTO
Kpyra yuTatesied. [JlaHHOe yyeOHOe MocoOue NMpeaHAa3HAYeHO JJist
CTY/IEeHTOB Y acCIMPaHTOB y4eOHbIX 3aBe/leHHH, B MporpaMMax Ko-
TOPBIX MEXJIyHapoJHOE 4YacTHOe IMpaBO 3HAYUTCA KaK OJHa U3
NpOoPUIHPYIOLIUX JUCIUIUIMH, XOTS MOXKET GbITh MCIO0Jb30BaHa U
06yYaIUMUCA B JIPYTUX IOPUAUIECKUX By3aX, FTOTOBAIUX PaBO-
BE/I0B Pa3JIMYHbIX CHEIUAJTbHOCTEMN.



I'masa 1. [IpeamerT, noHATHE U CUCTEMA
MeX/AYHapOoAHOro 4aCTHOro npasa

1. [IpegMeT MEXKAYHAPOSHOT0 YACTHOTO NMpaBa

OOLIeNnpUHATOr0 ompeJie/ieHUs NpeaMeTa MeX/JYHapOoHOIo
YaCTHOI0 IpaBa He cyuecTByeT. OflHaKO HauboJiee YacTO HUCHOJIb-
3yeTcda caeayroias GopMyJIUpOBKa: npedmemom MexAyHapoHOT0
YaCTHOTO NpaBa SIBJISAIOTCS YAaCTHONPABOBBIE OTHOLIEHHS, OCI0XK-
HeHHble NHOCTPAHHBIM 3JIEMEHTOM.

J1s1 XapaKTEePUCTUKU MOHATHUS «UHOCMPAHHbIU 3/1eMeHM» ¥ eTo
3HAYeHMs BaXKHBI C/IeAyloliue 06CTOSTebCTBA:

1. UWHOCTpaHHBIM 3J/IeMEHT BblpaxkaeT B caMoM ob6uieM (ab-
CTPaKTHOM) BHJle CBOeobOpasre TpaHCHALMOHAJIBbHBIX (T.e. BbIXO-
JSAIMX 32 paMKHU NPaBONoOpsi/iKa OJHOT0 rocyjapCTBa) yacTHOIpa-
BOBbIX OTHOILEHUH U CO3/AeT U 0O'bSCHSET CBA3b MEX/y OTHOILLe-
HHEeM U BO3/leMICTBYIOIMM Ha HEI'0 MHOCTPAHHbIM NIPaBOM;

2. Hajnyuve B PaKTUYECKOM COCTaBe OTHOIIEHUS MUHOCTpPaH-
HOTO 3JIeMeHTa 00YCJI0BJIMBAaeT BO3HMKHOBEHHE KOJIJIM3UU 3aKo-
HOB, pa3pellaeMbIX C IOMOIbI0 HOPM MEeXJYHAapOJHOTO YaCTHOTO
npaBa;

3. NposiBJIeHHUS] HHOCTPAHHOIO 3JIeMeHTa B KOHKPETHBIX Ipa-
BOOTHOILEHUSX Pa3/IMYHbI, NlepevyeHb UX, PaBHO KaK M caMO INOHs-
THE «MHOCTPAHHBINA 3JIEMEHT», HE MOXKET ObITh ONpe/ieJIeH Ucdep-
NBIBAIOIIMM 0OPA30M.

WHoCcTpaHHbIe 3/1eMEHTBl MOXKHO MOJpa3fieJJuTh Ha TPHU Ipyn-
bl B 3aBUCUMOCTHU OT TOTO, K KaKOMY CTPYKTYpPHOMY 3JIEMEHTY
PAaBOOTHOIIEHUS] OHU OTHOCSTCS.

o IlepBas rpynna oTHOCUTCS K Cy6BeKmMam NpaBOOTHOLIEHHUS:
OHO CTAaHOBUTCSI MEX/IYHApOHbIM, €CJIM €er0 yYaCTHUKAMU BBICTY-
narT GpU3UYeCcKUe U IpUuuYecKHe JMLA Pa3HbIX FOCyAapCTB.

e Bropas rpynma MHOCTpaHHBIX 3JIEMEHTOB OTHOCHUTCH K
06BeKkmaM NPaBOOTHOIIEHUS: OHO CTAaHOBUTCH MEXAYHApPOJHBIM,
€C/IM BO3HMKAeT 10 MOBOJAY UMYILECTBa, HaxoJsllerocs 3a py6e-
»KOM, WJIM 110 IOBOAY UMYIeCTBa, HaxoAduerocsa B Poccuy, Ho npu-
HaJjleXkalllero MHOCTPaHIaM, JIM60 N0 MOBOAY Haxojslleica Ha
TEPPUTOPUM UHOCTPAHHOTO TOCYZAapCTBA HUHTEJJIEKTYaIbHON CO6-
CTBEHHOCTH.



o TpeTba rpynmna HHOCTPaHHBLIX 3JIEMEHTOB OTHOCHUTCH K
topuduveckum ¢pakmam, B pe3yJibTaTe KOTOPbIX BO3HUKAIOT, U3Me-
HAKTCA WM NPeKpallalTcd YacTHble PaBOOTHOUIEHUS; NOCIe] -
HHe CTaHOBATCA MeXAYHAapOAHBIMH, €CJU HOPUANYECKHH ¢akT
H“MeJl MeCTO Ha TEPPUTOPHUU UHOCTPAHHOI'O FOCyAapCTBa.

B KOHKpeTHOM YaCTHONPABOBOM OTHOLIEHWH HWHOCTpPAHHbIE
3JIeMeHThI MOTYT IIPUCYTCTBOBAThb B JIIOO60M COYETAaHUH, OHU MOTYT
OTHOCHUTbCS K OJHOM M3 Irpyni, 160 K ABYM, IN60 KO BCEM TPEM.

MHoroo6pasuve nposiBJieHUd HHOCTPAHHOTO 3JleMeHTa OTJINYa-
eT «mexncdyHapodHble hakmuyeckue cocmasbl», U3BECTHbIE MeXY-
HapoJHBIM J0r0BOpaM, YHUGHULIMPOBaHHbIe HOPMbI KOTOPBIX pea-
JI3YIOTCA B cpepe 4aCTHONPABOBLIX OTHOIIEHUH. TakoBBI, HANPH-
Mep, HOPMBI, ONpefiesdlliue MeXAyHAapOoAHYI0 KYILIIO-TPOAAXKY
ToBapoB B BeHckoil koHBeHIMU 1980 r.; MexxaAyHapoAHbINA QUHAH-
coBbli in3uHTr B KonBenuuu YHU/PYA o mexxayHapoagHoM rUHAH-
COBOM JiM3uHre 1988 r.; MexxAyHapoJHYI BO3JYLIHYI IepeBO3KY
NaccaKMpoB, Oaraka WM rpy3oB B BapiuaBckoil KOHBEHLHHM O
MeXyHapOAHBIX BO3AYLIHBIX NepeBo3Kax 1929 r.

[Ipy 3TOM A0CTaTOYHO HAJHW4YUSA B COCTaBe NMPABOOTHOLIEHUS
OZLJHOTO MHOCTPAHHOI'O 3/IeMeHTa, IPUYeM U3 JII0OOH IrpyNibl, YTO-
6bI OHO MPUOOPEJIO MEX/IYHAPOAHBIN XapaKTep.

2. MecTo MeX/AyHapoAHOT0 YaCTHOro mMpaBa
B CUCTeMe IpaBa

MO>KHO BBIJIETUTh MPU OCHOBHbBIX N0OOX00d K JAHHOMY BOIIPOCY:

e  MeX/JYHapoJHOe 4YaCTHOe MPaBO OTHOCUTCA K MeXAyHa-
pOAHOMY PABY B IIMPOKOM CMBICIIE,

e  MEXAYHapOJHOE YacTHOE MPABO BXOJAUT B CUCTEMY BHYT-
peHHero npasa rocyiapcTaa,

e  MEXJyHapoJHOe YacTHOe MpaBO — 3TO TOJUCUCTEMHBIN
KOMIIJIEKC, KOTOPBIM YaCTUYHO OTHOCHUTCS K MEXAYHApOAHOMY ITy6-
JINYHOMY NMPABY ¥ YaCTUYHO K BHYTPUTOCYJapCTBEHHOMY IIPaBYy.

MexiyHapo/iHOe 4YacTHOe MpaBa, 6ecClopHO, CBA3aHO KaK C
MEeX/IyHapoHbIM NYyOJHWYHBIM IPABOM, TaK U C YACTHBIM IPaBOM,
SABJSAIIMMCS YacThl0 HALMOHAJbHOTO IpaBa rocyzapcrsa. He-
CMOTpPS Ha TECHYIO CBSA3b C MEXYHAPOAHBIM MyOGJUYHbIM TPAaBOM,
MeX/IyHAapO/IHOe YacCTHOe MpaBa BXOJUT B CUCTEMY BHYTPEHHErO
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npaBa rocyJjapcTBa. JTO KeCTKO IpejonpesesseTcsa NpeJMeTOM
IIPaBOBOI0 PETryJIMPOBAHUS — YaCTHONPABOBBIMU OTHOILEHUSIMH.

B crcTeMe BHyTpeHHEro npaBa MexxAyHapoJAHOe 4YacTHOe NPaBo
He fBJIIeTCS 4YacTbl0 TPaKJaHCKoro npasa. OHO 3aHHMMaeT caMo-
CTOSITEJIbHOE MECTO B 3TOM CHCTeMe — SBJISETCS CaMOCTOSITE/Ib-
HOM OTpac/plo CO CBOMMH criellUPUYecKUMHU NpeJMeTOM U MeTo-
JlOM peryJiMipoBaHUs.

Bonpeku Ha3BaHUIO MeX/yHapoJHOe 4YacTHOe IpaBa HMeeT
HallMOHAJIbHO — MPAaBOBYIO MpUpoAy. B oTinvue oT MexayHapo.-
HOT0 MyGJMYHOTO MpaBaM, eAUHOr0 JJis BCEX IOCYAApCTB, MEXAY-
Hapo/iHOe YacTHOe MpaBa CyLeCcTBYeT B paMKaxX BHyTpPeHHero Inpa-
Ba KaX/JI0ro ToCyZapcTBa: POCCUHCKOe MeX/AyHapoJHOe 4YacTHOe
npaBa, YKpauHCKOe MeX/lyHapoJHoe YacTHOe NpaBa U T. /.

Hcxoza U3 BbILIEN3/I0)KEHHOIO0 MOXHO JjaTb onpedesieHue Mex-
JYHapoJHOr0 4YaCTHOTO MpaBa. JTa CUCTEMA KOJIJIM3UOHHBIX
(BHYTpeHHUX U [JIOTOBOPHBbIX) U YHUPHULUPOBAHHBIX MaTepHasb-
HbIX YaCTHONPAaBOBBIX HOPM TOCYZapCTBa, peryJrupyouyUx 4YacTHO-
IpaBOBble OTHOILEHUS, OCJI0KHEHHbIe UHOCTPAHHbIM 3J1eMEHTOM.

3. MeToA MeXX/yHAapOAHOT0 YaCTHOTO paBa

O6wuti Memod MeXAYHApPOJHOTO YaCTHOIO MpaBa — 3TO COBO-
KYINHOCTb KOHKPETHBIX NMPHUEMOB, CIOCOG0OB U CPeACTB lOpUaUYe-
CKOTO BO3/IEWCTBHs, HANpPaBJEHHOr0 Ha Npeo/joJieHHe KOJIIU3UU
npaBa pasHbIX rocygapcts. Kosinsusa mpaBa B MeXAyHapOAHOM
YaCTHOM IIpaBe — 3TO, MIpex/je BCero, KOJJIM3ud MexJay MaTepu-
dJIbHBIMHW HOPpMAMH HAIJTUOHAJIBHOTO 9aCTHOTO ITpaBa PAa3HbIX I'OCY-
JIapCTB.

06K MeTOo/i MEXYHApOJHOTO YacTHOTO MpaBa 06'beJUHSIET
CIOCO6bI peryJupoBaHusl, BbIpaXKeHHbIE B MpPaBOBbIX HopMax. Ta-
KHUX CIIOCOOOB JiBa: KOJIM3UOHHO-TIPABOBOM W MaTepHasbHO-
npaBoBoii. CyL[HOCTb KO/IU3UOHHO-NPABOB020 CNOCOOA 3aKJII0YAET-
c B BbIOOpe KOMIETEHTHOIrO MNpaBONOpsiJiKa JJs pa3pellieHus
KOHKpETHOro JieJia. Bo BHYTpeHHeM MpaBe r'oCyJapCTB eCTh 0CO-
Oble HOPMbI — KOJIIN3UOHHbIE, KOTOpPbIe COJIepXKaT MpaBUJia Bbl-
6opa npuMeHsieMoro npaBa. OHU TeM WUJIM UHBIM CIIOCOGOM yKa3bl-
BalOT, NPaBO KaKOro rocyZapcTBa AOJDKHO ObITh MPUMEHEHO [
yperyJIMpoBaHUsl OTHOLIEHHWU C MHOCTPAHHBIM 3JeMeHTOM. Mame-
puaabHO-Npagosoli chocob peryupoBaHUs CHUMaeT KOJIJIM3UOHHYIO
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npo6JeMy MOCPEACTBOM CO3/IaHUS €JWHO0OPa3HbIX MaTepUasb-
HBbIX HOPM Pa3JIMYHbIX OTPAC/eld 4aCTHOTO MpaBa.

MeTo/; MeXJyHapOJHOTO YaCTHOTO TpaBa BKJIOYAET TaKXKe
KOHKpPETHbIE I0OpUUYeCcKre TPUEeMbI, BXO/SAIINE B TKaHb TOTO WUJIU
HMHOTO croco6a peryJupoBaHus, TaKKe, KaK IpUMEHEeHHEe OTOBOPKH
0 MyGJIUYHOM MOpPsifKe, 06PaTHONU OTCHLJIKH U T. [I.

4. CucTeMa MeXAyHapOAHOI'0 YaCTHOrO npasa

CucTeMa MeX/[yHapOJHOTO YaCTHOTO TpaBa OIpe/lesIieTCs ero
CYIIHOCTBIO KaK IpaBa, PeryJypyloIlero OTHOIIEHUs YacTHOIpa-
BOBOro xapakTepa. [103ToMy oHa B 3HaUYUTEJIbHOW CTENEHH COOT-
BETCTBYET H3JIOXKEHHUSIM MaTepuasia B Kypcax TPakJaHCKOTO H
JIPyTUX OTpacjied yacTHOro npaea. CucTeMa Kypca MeXyHapo JHO-
ro 4YacTHOTO IpaBa COCTOUT W3 mpex uacmeli: o061as 4acTb, 0CO-
OeHHas YaCTh U MeX/[yHapOHbIH IpakJJaHCKUU Mpoliecc.

e 0O6was vacmv paccMaTPUBAET HAyYHO-NPAKTUYECKHUE BO-
MPOCHI, UMEKIIMe 00IIee 3HaYEHHE JJIsT BCEX HOPM U UHCTUTYTOB,
COCTaBJIAKIIUX OCOOEHHYH 4YacTh MEXJIYHapOAHOrO YaCTHOTO
MpaBa, U pacKkpbiBawInye crelupuKy NpaBoBOrO PeryJrupoBaHUs
YacTHONPABOBbIX OTHOIIEHUN MeXAYHapoaHoro XapakTepa. Croza
BXOJSAT: MPEJIMET, METO/I, CIIOCOOBI U GOPMBI IIPABOBOTO PETYJIUPO-
BaHUS, XapaKTEPUCTUKA HOPM, COCTABJIAIOIIUX MeEXYHapOJHOe
YacTHOe MpaBo, BOMPOChI, BO3HUKAIOIIME NMPU NPUMEeHEHHUHU WHO-
CTPaHHOTO MpaBa U T. [I.

e B ocobenHyro wacmb BXOIAAT: Cy6O'beKThl YACTHBIX PABOOT-
HOIIEHWH, OCJIOXKHEHHBIX MHOCTPAHHBIM 3JIeMeHTOM (IpaBo- U Jie-
eCroco6HOCTh GPU3UYECKUX U HOPUUYECKUX JIUI], PAaBOBOE MOJIO-
’KeHHe TOoCyAapCTBa KaK 0C000T0 Cy6beKTa TaKHUX OTHOIIEHHH);
MpaBo COOGCTBEHHOCTH; 06513aTe/IbCTBEHHOE MpaBo (06lide MoJo-
YKeHUsl U OT/eJibHble BHUJbl 0053aTeJbCTB: JOTOBOPbI MeX/yHa-
POJHOM KYIJIM-TIPOJAXKH, JOTOBOPbI MOPCKOH, YKeJIe3HOJOPOKHOH,
aBUa- U APYTrUX CIOCOOOB MepeBO3KH, AeHEeKHbIe 0053aTe/bCTBA U
T. 1.); JIeJIMKTHbIE 063aTeJbCTBA; ABTOPCKOE U MAaTEHTHOE MPaBo,
HacJle/iICTBEHHOe NpaBo. Kpome TorO, Clofia BXOJAT TPY/I0BOE U ce-
MeHHO-6pavyHoe MpaBo. B aTux pasjesax uaaraeTcsa MaTepyas 1o
MPAaBOBOMY PEryJIUPOBAHUIO TOJIbKO TaKUX TPYZOBbIX U CEMEHHO-
OpavyHbIX OTHOIIEHUH, KOTOpbIe, BO-NIEPBBIX, TI0 CBOEMY XapaKTepy
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SIBJSIIOTCS YaCTHONPABOBBIMHU U, BO-BTOPBIX, OCJOXHEHbI HHO-
CTPaHHBIM 3JIEMEHTOM.

e MesxcdyHapodHblil epaxcdaHckuil npoyecc pacCMaTPUBaEeT Te
cnegudryecKkre BOIPOCH], KOTOPble BOSHUKAIT MPU paspelieHruH
YaCTHBIX JIeJl C MHOCTPAHHBIM 3JIEMEHTOM: IPoIieccyaibHas IpaBo-
U /1eeciocCO6GHOCTb MHOCTPAHHBIX (QU3UYECKUX W IOPUAUYECKUX
JIUI]; TPOIeCCyasibHOE TIO0JIOKEHHUE WHOCTPAHHOTO TOCY/IapCTBa;
HO/ICY/THOCTb YaCTHBIX JIeJ C HHOCTPAHHBIM 3JIEMEHTOM; HCIIOJIHE-
HHe UHOCTPAHHBIX CyZleOHBIX MOPYYEHUH; MPU3HAHUE U UCIIOJIHE-
HHe WHOCTPAHHBIX CyAeOHBIX pelleHUN; MeX/YHapOJHbIH KOM-
MepuecKHUil apouTpax.

5. TeHaeHI MM pa3BUTUA
MeXAyHAapoJHOT0 YaCTHOro nmpaBa

OfHOM M3 KOpEeHHBbIX 3aKOHOMEPHOCTEN COBPEMEHHOro oblie-
CTBEHHOTO Pa3BUTUA ABJAETCA YTAyOJsIOIlasacsd WHTepHaLMOHa-
Jn3auusa Bcex cdep KU3He[eATeJbHOCTH 4YeJsIoBeKa, 0COOeHHO
cheppl 5KOHOMUKHU U NpaBa. UHTepHanMOHAIM3alMsl IpaBa O3Ha-
YyaeT COJMKEeHUE NMPABOBBIX CUCTEM, YIJIyOJeHHe WX B3aUMHOTO
BJUSHUSA U B3aUMOJeHCcTBUSA. HTepHalMoOHaIM3alL s paBa npo-
SIBJIIETCS B JIBYX B3aWMMOCBSI3aHHBIX, HO Pa3/IMYalOLIUXCSA MO CBOe-
MY COZIEP’KaHUIO Mpoleccax: YHUPUKAIMU U TapMOHHU3ALUH [TpaBa.

YHugukayus mpaBa — 3TO CO3JjaHHE OJMHAKOBBIX, €JUHO00-
pa3HbIX HOPM BO BHYTPEHHEM IIpaBe pasHbIX rocyAapcts. EfuH-
CTBEHHBIM CIIOCOOOM CO3/JaHUsl YHUPULUPOBAHHBIX HOPM SIBJISIET-
Csl COTPYAHMYECTBO rocyAapcTB. B 3ToM kauecTBe yHUUKalus
SIBJII€TCS PAa3HOBUIHOCTBIO MPAaBOTBOPUYECKOTO Mporecca. [J1aBHOH
0COGEHHOCTBI0 3TOT0 MPAaBOTBOPYECKOrO Mpolecca SBJSETCS TO,
YTO OH NPOUCXOJHUT B JIBYX MPABOBBIX CUCTEMA — B MEXAYHAPOJ-
HOM IIpaBe U BO BHYTPeHHEM IIpaBe rocyjapcTBa.

e Ha mepBoM aTamne gocTUraeTcsl corJialieHHe MeXAy rocy-
JlapCTBaMU MO NOBOJAY €JUHOO0OPA3HOr0 peryJjupoBaHUsl Ompeje-
JIEeHHBIX OTHOLIEHUH, 0pOpMJIAEMBIX MEXAYHAPOAHBIM JOIOBOPOM,
B KOTOPOM CO/iepKaTcsl IpaBOBble HOPMBI, NIpe/iHa3HauYeHHbIe JJIf
peryJiMpoBaHUsl 3TUX OTHOIEHUH.

e Bropoii aTan yHuuUKauMU NpaBa — BOCHPUSATHE MEXAY-
HapOJHO-MPAaBOBbIX HOPM HAllMOHAJbHBIM INPAaBOM TOCYAApCTBa,
T.€. NpHUJaHUe UM HOPUAUYECKON CUJIbI HALlMOHAJbHOTO IpaBa.

13



ToJsibKO MOCJie 3TOTO MOXKHO TOBOPUTH 006 YHUPUKAILIMH MPaBa KakK 0
3aKOHYEHHOM Tpollecce: BO BHYTpPeHHEM IIpaBe TOCyJapCTB-
Y4aCTHUKOB J0TOBOPA MOSIBUJINCH OJJMHAKOBbIE ITPABOBbIE HOPMBI.

T'apmoHu3ayusi mpaBa — MpPOLIECC, HAlPaBJEHHbIM Ha COJIMKe-
HHe IpaBa Pas/IMYHbIX FOCYAAPCTB, HA yCTPaHEHUE UM YMeHbIIIe-
HUe pasudui. CleayeT pasinyaTh 2ApMOHU3AYUK NpA8d 8 WUpo-
KOM CMbIC/e, KOTOpasi OXBAaTbIBAeT U YHUPHUKALUIO, U 2dPMOHU3A-
yuw npasa 8 y3koM CMbicje, OTJUYHYI0 OT YHUUKAIMU. ['1aBHOe
OT/INYME TapMOHHM3AIlMU INpaBa — OTCYTCTBHE B 3TOM IpoIlecce
MeXAYHApPOJHO-TIPABOBBIX 0053aTeJbCTB I'OCYJapCTB, 3aKpeIJieH-
HbIX MEX/YHApOAHBIM JIOrOBOpoM. 'apMOHHM3anus — dalle BCEero
OJTHOCTOPOHHMH MpoIiecc.

0O6a mporecca 0JMHAKOBO 3HAYMMbI JIJIsi pa3BUTHUA MpaBa Co-
BpeMeHHOro obiulectBa. C 0/JHON CTOPOHBI, YHUPUKaALMS Hanuboiee
CHOCOGCTBYeT COJIMMKEHUIO NMPaBa, T.K. TOJbKO NpPU YHUPUKALUU
CO3/Ial0TCS OJIMHAKOBblE HOPMbI B IMpaBe pasHbIX rocyaapcts. Ho
MpaKTUKA CBUJETEJbCTBYET, YTO TOCYyZapCTBa HEOXOTHO CBS3bIBA-
I0T cebs XKeCTKUMHU I0PUINYECKHUMH 00513aTeJibcTBaMu. HanpoTus,
rapMoHU3alMsl Kak 6oJiee MPOCTON MPOIECC, He CBSI3bIBAIOLIMH
rocyZlapCTBa KECTKUMH HOPUJAUYECKUMH 0653aTe/bCTBaMH, OKa-
3bIBAeTCs OoJiee MPEANOYTUTENbHBIM U pPeaJbHO CIHOCOOGCTBYET
COIMXKEHUIO NTpaBa.



I'maBa 2. OCHOBHBIE IOHATHSA
MeX/AYHapOoAHOro 4aCTHOro npasa

1. UICTOYHHMKH MeXAyHAapOJHOr0 YaCTHOro mMpaBa

HcmoyHukamu MeXAyHAapOAHOTO YacTHOTO NPaBa, KaK U JII060H
Jpyro¥ oTpac/iyd HallMOHa/JIbHOT0 IPaBa, MOT'YT ObITh JIUIIb HALlMO-
HaJIbHO-IIpaBoBble GOPMBbI, B KOTOPBIX CYLeCTBYIOT HOPMBbI IIpaBa.

JTo:

e 33KOHBI,

o II0/3aKOHHBIE AKTHI,

e CaHKIMOHWPOBAHHBIA 00BbIYAH,

e CyZebOHBIN Mpele/leHT (B OTpaHUYEeHHOM KpyTe rocy/1apcTB).

B [OKTpUHe LIMPOKO paclpoCTpaHEHO MHEHWe O JIBOMCTBEH-
HOM NpUPOJe UCTOYHUKOB MeXJYHapOJHOIo 4YacTHOTO IpaBa, Co-
IJIaCHO KOTOPOW K HUM, KpOMe HallHOHaJ/IbHO-NIPAaBOBBIX GOpPM, OT-
HOCSATCS U MEX/AYHapOHO-TIPaBOBbIe (MexcdyHapooHblll 002080p U
MexHcAyHapoOdHblll 06bivail). Ho A/s ocylecTBJIeHUS HOPM MeEXAY-
HapOJHBIX JOTOBOPOB B YaCTHONpPABOBOW cdepe UM ciefyeT NpH-
JaTb CUJYy HalMOHAJBHOIO NIpaBa, T.e. CAesJaTb UX HOPUJHUYECKU
0013aTeJIbHBIMU [IJI1 YYaCTHUKOB 4YacCTHOINPABOBbIX OTHOILEHHUI.
O6pIYHO 3TO UMeHyeTcsl TpaHcopMauued MexAyHapoLHO-
[PaBOBbIX HOPM B HallUOHAJIbHO-IIPABOBHIE.

[lo cyuwecTBy, MeXXAyHapoJHble JOTOBOPBbI B 06JIACTH MEXIY-
HapOJHOT0 YaCTHOI'0 IpaBa XOTs U Pery/JMpyl0T NPaBOOTHOLIEHUSA
c ydyactTueM QU3NYECKUX U IOPUJUYECKUX JIUL, HO HENIOCPeJCTBEH-
HO CO3Jal0T 00513ame/bcmed Mo/bKo 0151 20€y0apcme-yyacmHukKos,
TaK KaKk MMEHHO Ha HUX B0O3JI0)KeHa OTBETCTBEHHOCTh 3a NpUBeJie-
HUe CBOero BHYTPEHHEro MpaBa B COOTBETCTBHE CO CBOUMH MeX-
JyHapoJHbIMHU 06513aTeJIbCTBaMU HecyT rocyzapcrsa. MexaHU3Mbl
JaHHOI0 IPOIlecca, CyLUleCTBYIOIME B Pa3HbIX IOCyJapcTBaX, OTJ/IH-
qalTca ApPYr OT Apyra, HO MeXJy HUMU MHoro obéuiero. OCHOBY
3Toro MexaHuama coctapjseT 1.4 cT.15 KoHctutyuuum Poccuii-
ckoi Penepanuu.

B nyHkre 1 cT. 1186 'paxkpaHckoro Kogekca Poccuiickoi ®e-
Jlepalluy NepedyucasiioTCs UCTOYHUKU HOPM POCCUHCKOr0 MeXAy-
HapOJHOT0 YaCTHOTO MpaBa: MeXJyHapoAHble oroBopbl Poccuit-
ckolt Penepanuy, lpaxkaaHckuid kojgekc Poccuiickoit Penepanuy,
Jpyryve 3aKOHBl U nIpusHaBaeMble B Poccuiickont ®Penepannu
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o6bIYau. B ps/ly UCTOYHUKOB He Ha3BaHbI Cy/leOHAsA NMpaKTUKa U
JIOKTpHHA.

BHympuzocydapcmeeHHoe 3aKOHOO0ame/bCme8o KaK HCTOUYHUK
MeXyHapOJHOTO YacTHOrO MpaBa MOXET ObIThb NMpPeJICTaBJeHO B
IByX popmax:

e B dopme emguHoro xomuduumpymiiero akra (4Jaile BCero
3aKOHA O MEX/AYHapoJHOM YacTHOM IpaBe) — B ABcTpuH, BeH-
rpuy, llosnbme, Urtanuu, Yexuu, CnoBakuu, Typuuu, ['epmaHuy,
[IBerinapuun, Ucnanuy, [loptyranuu, BeHecyane, JIuxTeHlTeliHe,
Pymbinuy, TyHuce;

e B dopme koMmmiekca MpaBOBbIX HOPM, paccpe/l0TOUYEHHBIX
10 OTAEJNbHBIM OTPAC/AM 3aKOHOJATEeJbCTBA — B GOJIBIIUHCTBE
rocyJapcCTB.

06 be/leHre HOPM MEXAYHApOJHOr0 YacTHOTrO MpaBa Mocpej-
CTBOM NPHUHATUSA CIELHUATbHOIO 3aKOHA JaeT BO3MOXHOCTb OCY-
ecTBJIeHUsI 60Jiee MOAPOOHOU M CUCTeMHOM Kogudukauuu. On-
HaKO B MEX/JYHapoJHOM YacCTHOM IpaBe CPaBHUTEJIbHO HEMHOTO
MOJIOXKEHUH, ABJSIOUMXCA OOLIMMU JJISI BCEX €ro COCTaBHbIX Ya-
cTeil. B cBA3U ¢ 3TUM poccuiickas pugudeckas JOKTPUHA CYUTAET
HanboJiee MJIOJAOTBOPHBIM IMOJX0JIOM TaK Ha3bIBAEMYK «KYMY.1s-
mueHyto kodugukayuro». JJaHHbIN MOAXO/, IpeAyCcMaTPUBaAET U3/ja-
HUE CPAaBHUTEJNbHO HEOOJBLIOr0 MO 06beMy 3aKOHA O MeX/yHa-
POJTHOM YacTHOM IIpaBe, COZEepIKalllero JIMIIb HOPMbI, 06LIUe JJIst
BCEX €ero MoA0Tpacaeld U UHCTUTYTOB, U KOAUPUKALIMIO APYTUX €0
HOPM B OTpacJieBbIX KOJleKCaX.

Kak ciencTBue, pocCUHCKOe BHYTpPeHHEee 3aKOHOJAaTebCTBO 0
MeXAYHapOJHOMY YaCTHOMY NIPaBy He KOAUGHUIUPOBAHO B €JTUHOM
akTe. Ero HOpMbl BXOJSIT B OTAeE/ibHbIE OTpac/eBble U MeEXOTpac-
JieBble KOMILJIEKCHbIE aKThl, MIPUYEM B HUX JINOO He pellalTcs 00-
e BOIPOCHI, NGO MPUBOAATCA eAUHUYHbIE pelneHus. Pa3gen VI
'paxxpanckoro Kogekca Poccuiickoit @enepanuu «MexyHapos-
HOe YaCTHOe MPaBoO», B KOTOPbI BKJIIOYEHBI IPAaBOBblEe HOPMBI, pe-
TyJYpylolie NpakTUYeCKH BCE OCHOBHbIE BOMPOChl MEXAYHapO/-
HOTO YacTHOrO IIpaBa, UMeeT OrpaHHYEHHYIO cdepy MpUMeHe-
HUSI — TPaXKJaHCKO-IIPAaBOBble OTHOILEHUS, OCJ0KHEHHblE HHO-
CTPaHHBIM 3JIEMEHTOM, U He COJEPXKUT YETKUX HPUJUYECKUX OC-
HOBaHMUU /11 IPYMEHEeHUs ero K NIPOYUM NPaBOOTHOUIEHHUSIM.
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2. loHnsAaTHe n BH /bl KOJUZIU3UOHHBIX HOPM

OcHOBHOe coJiepKaHHe MeX/AyHapoJAHOT0 4YacCTHOTO IIpaBa CBO-
JUTCS K KOJUJIM3MOHHOM Npo6JsieMe U eé paspelieHU0. Koa1u3uoH-
HAasi HOpMa pelaeT 3Ty Npo6JeMy Ha OCHOBe BbIGOpa IPaKIaHCKO-
ro npaBa TOro WX UHOTO rOCyAapCcTBa, C KOTOPBIM CBSI3aHO MPaBo-
OTHOILEHHUE, OCJOXXHEHHOEe HHOCTPAaHHBIM 3JjieMeHTOM. OTcrona
BBITEKAIOT IBE 0COOEHHOCMU TAKOW HOPMBI:

1. KoJIIM3MOHHAs HOpMa caMa 1o cebe He AAéT OTBETa Ha BO-
IpOC, KaKOBbI NIpaBa U 06513aHHOCTHU CTOPOH JJAHHOI'0 MPAaBOOTHO-
IIeHUs], a JIMLIb yKa3bléaem KoMnemeHmMHblll npasonopsdok, omnpe-
JleJISIIOIIUH 3TH ITpaBa U 06513aHHOCTHY;

2. KOJUIM3UOHHAsi HOPMa, KaK HOpMa OTChLJIOYHAs], NPUMEHS-
emcsl TOJIbKO 8Mecme ¢ TeMHU MAmepuaIbHbIMU YACMHONPA808bIMU
HOpPMAMU, K KOTOPbIM OTCBLIAET.

Cmpykmypa KOJIIM3MOHHOM HOPMBbI OTBedaeT (GYHKLHOHAJb-
HOMY Ha3HayeHMI0 KOJJIM3MOHHOrO npaBa. OHa COCTOMUT U3 JBYyX
3JIEMEeHTOB: 00'b€Ma U NPUBS3KH.

e 06®véM — 3TO yKasaHue BHJA YaCTHONPABOBOI'O OTHOLIe-
HUS C ”HOCTPAHHBIM 3JIEMEHTOM.

o [lpuss3ka — 3TO yKasaHWe Ha NpaBo, NoJJjexallee NpuMe-
HEHMUIO K JJaHHOMY IPAaBOOTHOLIEHHIO.

Kaaccugukayusi KOJNJIM3WOHHBIX HOPM OIpefiesisieTcs 0Obek-
TUBHBIM KpUTEpHUEM — 0COOEHHOCTSIMH KOJIJIN3UOHHBIX IPUBS30K.

Ilo popMme KOAAUZUOHHBIX NPUBSAZ0K PA3TIUYAIOT OJHOCTOPOHHUE
Y IByCTOPOHHUE HOPMBI.

e 0O0HOCMOpPOHHAS — TaKasd HOpPMa, NPUBsA3KA KOTOPOU mps-
MO Ha3sbIBaeT NPAaBO CTPaHBbI, NOAJIexalllee NpUMeHEeHHUIO.

e /JlsycmopoHHsisi — GoJiee TUIIMYHAs HOPMa; eé NMpUBsI3Ka He
Ha3bIBaeT NpPaBO KOHKPETHOIO rocyJapcTBa, a ¢opmyaupyeT 06-
MM Npu3HaK (MPUHIMI, NPABUJIO), UCIOJNb3ys1 KOTOPbIHA, MOXHO
BbIOpaTh NpaBo. [103TOMy NpUBA3KY [ BYCTOPOHHEN HOPMbI Ha3bl-
BalOT GOPMyJION IPUKPEIJIEHUS.

Ilo ¢popme svipaxcenuss 804U 3akoHOdameas: KOJJIU3UOHHBIE
HOPMBbI I0/1pa3/ieISI0TCs Ha:

e HmnepamugHble — HOPMBI, KOTOPbIE COJIEPKAT KaTeropu-
YyecKue NpeANUCcaHus, Kacawliyecss BbI6opa NpaBa, U KOTOpbIE HE
MOTYT ObITh U3MEHEHBI 110 YCMOTPEHHUIO CTOPOH YaCTHOIO MpaBo-
OTHOILEHMUS.
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e /Jlucno3umugHvle — 3TO HOPMBbI, KOTOpbIe, yCTAaHABJIMBas
obliee MpaBUJIO O BbIOOpE MPaBa, OCTABJSIOT CTOPOHAM BO3MOX-
HOCTb OTKa3aTbCA OT Hero, 3aMeHUTb APYrMM IpaBu/oM. Takue
HOPMBI JIeMCTBYIOT JIMIIb NOCTOJIbKY, TOCKOJIbKY CTOPOHBI CBOUM
CorJialleHWeM He YCTAaHOBUJIM MHOTO NMPaBUJIa.

e AsbmepHamugHble — 3TO HOPMbI, KOTOpbIE NpeLyCcMaTpH-
BAalOT HECKOJIBKO MPaBUJ M0 BbIGOPY MpaBa /Jisl yKa3aHHOIO 4acT-
HOTO IPaBOOTHOILIEeHUS. B cBOlo ouepe/ib, abTepHATUBHbIE HOPMBI
pas/MyarTca MexAy co00M 8 3asucumocmu om xapakmepa cesidu
MeX/y aJibTepHAaTHBAMU:

— Ilpocmasa aabmepHamu8Hasi KOAAU3UOHHASL HOPMA — B HeH
BCe NPUBA3KU paBHO3HAYHBI, Jl06asi U3 HUX MOXET GbIThb
IpUMeHeHa.

— CnoxcHaa anbmepHamMueHas KOAAU3UOHHAS HOpMA — B Hel
NPHUBSI3KU CONOAYUHEHbI MeXay co60i. [Ipu 3TOM BblAes-
eTcsl reHepasibHasi (OCHOBHasl) MPUBS3Ka, NpeJHa3Ha4YeH-
Has JJis NPeuMyLeCTBEHHOTO NMPUMEHEHHUs], U cyOcurap-
Has ([OMOJIHUTe/bHAs) NPUBS3Ka, KOTopasi MPUMeHsSeTCs
TOJIBKO TOTJla, KOIJa TrJIaBHOe NpPaBHUJIO MO KaKUM-JH60
IpUYMHAM He ObIJIO MPUMEHEHO, WM 0Ka3aJoCh HeJ0CTa-
TOYHbIM [IJIsI BbI60Pa KOMIIETEHTHOT'0 paBoONopsAKa.

CyuiecTByeT HECKOJIbKO OCHOBHbBIX THUIIOB KOJIJIM3UOHHBIX MPHU-
BSI30K:

e JluuHbiil 3ak0H (lex personalis) — 3akoH puU3UUECKUX JIUII,
Cy1iecTByeT iBa BapUaHTa JJMYHOT0 3aKOHA: HAllMOHAJIbHbIM 3aKOH
(lex nationalis) (3akoH rpaxzaaHcTBa (lex patriae)) — o3HauaeT
IpUMeHeHHe IpaBa TOTO TOCYJapCTBa, IPaXJaHUHOM KOTOPOTO
SIBJISIETCS YYaCTHUK YaCTHOIPABOBOI'O OTHOIIEHHUS; U 3aKOH MeCTa
»kuTesbcTBa (lex domicilii) — o3HavaeT mpuMeHeHHe MpaBa TOro
rocy/lapCcTBa, Ha TEPPUTOPUHN KOTOPOTO NPOXKMBAET YYaCTHUK Ipa-
BOOTHOILEHUS.

e 3akoH lopugudeckoro suna (lex societatis) — ucnosp3yercs
IPU pellleHUH KOJIJIM3UM 3aKOHOB, CBSI3aHHBIX C IPABOBBIM I10JI0Xe-
HUEeM IOPHAMYECKOro JIMLA; NpeAycMaTpUBaeT NpUMeHeHHe NpaBa
TOr0 rOCY/JapCTBa, KOTOPOMY NPHUHA/JIEKUT IOPUUYECKOe JIULIO.

e 3akoH MecTa HaxoxJeHus Beuu (lex rei sitae) — o3Havyaer
NpUMeHeHHe MpaBa TOTO roCcyAapcTBa, HA TEPPUTOPHUU KOTOPOTO
HaxoJUTCs Bellb, SBJSAIOIASACA 06bEKTOM YaCTHONPABOBBIX OTHO-
HIeHUH.
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e 3akoH, U30paHHBIA CTOPOHAMU TPAXKJAHCKOr'0 NMPaBOOTHO-
meHus (lex voluntatis) — o3HavaeT mpuUMeHeHHe MpaBa TOTO rocy-
JlapCTBa, KOTOPOe BbIOEPYT caMU CTOPOHBI; AaHHas GopMysia npu-
KpeIJieHHs Ha3bIBAeTCs KaBTOHOMHUEH BOJIN».

e 3akoH cTpaHhl npojasna (lex venditoris) — nmpumeHsieTcs
IpaBoO TOro TOCYJAapCTBa, KOTOPOMY NPHUHAJJIEKHUT IMpoJaBel]
(B LIMPOKOM CMBICJIE CJIOBA).

e 3akoH HauboJjiee TecHOU cBsA3u (Proper Law) — npumens-
eTCcs MPaBO TOTO roCyJapCcTBa, C KOTOPbIM JaHHOe NMPaBOOTHOILLe-
HUe HanboJjiee TECHO CBSA3aHO.

e 3axkoH cyna (lex fori) — coryiacHo 3TO¥ QopmyJie cya WIH
MHOM NMPaBONPUMEHUTEbHBIN OpraH J0/HKeH PYKOBOJCTBOBATHCS
IIpaBOM CBO€H CTpaHbl, HECMOTPSl Ha HaJMYMe UHOCTPAHHOTO 3Jie-
MEeHTa B COCTaBe YaCTHOTO IpaBoOTHouleHUs. OO6IIenpUHATON
cbepoli HpHUMeHeHHUs] 3aKOHA CyZa SIBJSETCS MeXIyHapo/HbIU
rpakAaHCKHUM MPOLecc, 0JHAKO 3aKOH Cy/la HaxOJUT CBOe NpuUMe-
HeHUe B chepe JIIOOBIX BUJ0B YaCTHONPABOBbIX OTHOLIEHUH.

e 3akoH MecTa pab6oTh! (lex loci laboris) — gJis persiameHnTa-
IIMM BCETO KOMILJIEKCa TPY/LOBbIX IPAaBOOTHOLIEHUH, OCJI0)KHEHHBIX
MHOCTPAHHbIM 3JIEMEHTOM, IPUMEHsSIeTCSl IPaBO CTPaHbl, I'Zle oCy-
1[eCTBJISETCA TPYL0Bas AeATeJbHOCTb.

e 3akoH ¢uara (lex flagi) — mpumeHnsieTcss mpaBo rocypaap-
CTBa, ¢pJ1ar KOTOPOTro HECET CyAHO (TJIaBHBIM 06pa3oM B chepe Top-
roBOro MopeInJaBaHusl).

e 3akoH MecTa coBepuieHus akTa (lex loci actus) — mpume-
HSIETCSl IPABO TOT0 rOCYyAapcTBa, HA TEPPUTOPUU KOTOPOI'O COBEp-
lIeH YacTHoNpaBoBo# akT. [locieaHsas ¢opmysia KOHKpeTU3UPYeET-
C4 B 3aBUCUMOCTH OT TOT0, 0 KaKOM BHU/ie aKTa UJET peyb:

— 3akoH MecTa coBepineHus gorosopa (lex loci contractus) —

IpUMeHsIeTCs IPaBO IoCyJapCTBa, IJie 3aKJII0YeH J0r0BOP.

— 3akoH MecTa ucnosHeHus jgorosopa (lex loci solutionis) —

INpUMeHsIeTCsl IPaBO TOrO rOCYAapCTBa, IrZie 0653aTeNbCTBO,
BbITEKalollee U3 JJ0roBoPa, MOAJEKUT UCIOJTHEHHIO.
— 3akoH MecTa coBepiieHus 6paka (lex loci celebrationis) —
NpHUMEHSIETCS] IPaBO TOr0 rocyZapCTBa, I'e 3aK/IYeH Opak.
— 3akoH MecTta npuyrHeHus Bpeaa (lex loci delicti comissi) —
IpUMeHsIeTCs IpaB TOr'0 roCyJapCTBa, IrJie IPUUUHEH Bpe,.
— Haubosiee pacnpocTpaHeHHbIM BapUaHTOM 3aKOHA MeCTa Co-
BepILUEeHUs aKTa SIBJISIETCSI ero NpUMeHEeHHUe JIJisl pa3pelleHus
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KOJIJIM3UM 3aKOHOB, CBSI3aHHBIX C (QOPMON TpakAaHCKO-
npaBoBoro akta. PopMa akTa onpeje/isieTcs Mo 3aKOHY Me-
cta ero coBepuenus (locus regis actum).

3. [Ipo6J1eMbl, CBI3aHHbIE C IPUMEHEHUEM
KOJUTU3UOHHBIX HOPM

I[Iponecc pery/sMpoBaHUsl YaCTHONPABOBLIX OTHOLIEHUH C MHO-
CTPaHHBIM 3JIEMEHTOM COCTOUT U3 JIBYX B3aUMOCBSI3aHHbIX CTAJUH:

1. paspeleHHe KOJJIU3UU N1PABa,

2. TIpUMeHeHHe HOPM M30pPaHHOTI0 MpaBONOpPsKa.

Ha kaxzo¥t U3 cTainii BOSHUKAIOT crielupuiecKue npobaeMsl.

e Ha mnepBo#l cTaguu — 3TO Npo6JieMbl, CBS3aHHble HeIoO-
CPeACTBEHHO C MpOoLieccoM Bblbopa npasa: npobJseMa KBaaupUKa-
1IMY, o6paTHast OTChIJIKA, 06X0/] 3aKOHA U T. /.

o Ha BTOpoO#i cTaguu BO3HUKAIOT MpO6JIeMbl, CBSI3aHHbIE C
NpUMeHeHHeM HHOCTPAHHOI0 NpaBa (ec/y KOJUTU3US pelieHa B ero
10J1b3y), B TOM YHCJie OrpaHUYEHUs] NPUMEHEeHUs] UHOCTPAaHHOTO
[paBa ¥ yCTAHOBJIEHUE €T0 COZleP>KaHUS.

KoHgaukm keanudukayutl — KOJIM3Us], BOSHUKAIIAA MEXIY
IOpUJIMYECKUMU NOHATUSAMY, JIeXKaIUMH B OCHOBE KOJIJIM3UOHHBIX
HOPM pasHbIX TOCYyAapCTB, KOTOpPble CJIOBECHO OJMHAKOBbI, HO
MMeIOT pa3Hoe cojiepkaHue. [Ipo6iemMa KBaTupUKaLUU CBOJUTCS K
TOMY, C TOYKH 3peHHs NpaBa KaKOro rocyZapCTBa OCYIeCTBJATH
TOJIKOBaHUE KOJJIM3UOHHBIX HOPM. CyliecTByeT TPU BO3MOXKHBIX
croco6a pelieHHust 3TOro KOHQJIUKTA:

e  KBaIMOHUKALHUS 10 CBOEMY OT€YECTBEHHOMY IIPABY;

e KBaIMOHUKaALMA [0 MPaABY CTPaHbl, C KOTOPOU CBS3aHO Hpa-
BOOTHOIIIEHUE B LIeJI0M;

e ABTOHOMHas KBaJMdHUKalLMsA — M0 00ILMM JJisd NpaBa pas-
HBIX FOCYZ,apCTB NOHATHSM.

JlocTmkeHre eAUMHOOOpa3us B perjaMeHTalMM 4YacTHONPABO-
BbIX OTHOLIEHUH, U, IPeX/ie BCETro, B TOJKOBAHUU COOTBETCTBYIO-
IIUX UM MOHSATUH U TEPMUHOB CBSI3aHO C NPHMEHEHHEM CpeJ/ICTB
He3aKOHO/IaTeJIbHOT0 PeryJupoBaHus, ¢ Kogudukanued oobluaeB
Y MHbIX OOBIYHBIX IPAaBUJ HAa OCHOBE UMeIIIUX PaKyJIbTaTUBHBIN
xapakTtep JokyMmeHToB Tuna WHKOTEPMC, yHuduUHMpOoBaHHBIX
MpaBU/J MO JOKyMeHTapHLIM aKKpeJUTHBaM M HHKacco, Mopk-
AHTBeprneHCKUX NpaBuJ 06 ob1elt aBapuy, [Ipunuunos YHU/PYA.
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B n. 1 cT. 1187 I'paxkpanckoro Kogekca Poccuiickoit @enepannu
cbopMynupoBaHO o6llee TpeGOBaHHUE OCYUIECTBJISATh TOJKOBaHUE
IOpUANYECKUX MOHATHN B COOTBETCTBUM C POCCUHCKMM MPaBOM.
B m. 2 cr. 1187 I'paxkganckoro Koxmekca Poccuiickoit ®enepaunu
OTpe/Ie/ISIIOTC OCHOBaHUS 06pallleHHs C 1eJbl0 KBTMQUKAIUUA K
MHOCTPaHHOMY IpaBy. MHOCTpaHHOEe MPaBO MOXET ObITh MpPHUMEHe-
HO, eCJIU IOpUJUYeCcKre MOHATUS, TPEOYIOINE KBaTUPUKALIUY,

e  He U3BECTHBI POCCUHCKOMY NPaBY;

e  WJIY U3BECTHBI B UHOM CJIOBECHOM 0003HAYEHUH;

e M0G0 C [PyTUM CO/lep>KaHUEM.

Heob6xouMO TakKe, YTOObI TaKHWe MOHATHUS He MOIJIH ObITh
omnpe/ieJieHbl OCPeJCTBOM TOJIKOBAaHUSI B COOTBETCTBHUU C POCCUM-
CKUM IPaBOM.

Jonyckas kBaJudUKaLUI0 B YCTAHOBJEHHBIX CAy4asix 0 UHO-
CTpaHHOMY npaBy, npaBuio 1. 2 cT. 1187 'paxpanckoro Kopekca
Poccuiickoit @enepanyy He Ha3bIBAET KPUTEPHS, HA OCHOBE KOTO-
poro ompefesisieTcss NpUMeHUMOe K KBTMPUKAIMKA UHOCTPAHHOE
npaso. [IpeacrasisieTcs, 4TO € ydeToM II. 2 ¢T. 1186 'paxkgaHckoro
Kopekca Poccuiickoih ®Pesepaniyd B TaKHUX CAy4YasgX MOXET OBITh
NPUMEHEHO MPaBO CTPaHbl, C KOTOPOU IpaKJaHCKO-NPaBOBOE OT-
HOILIIEHHE, OCJO0XHEHHOEe WHOCTPAaHHBIM 3JIeMEHTOM, HauboJiee
TECHO CBSI3aHO.

Bo3HUKHOBEHHE 06pAMHOU OMCbIIKU SIBJASETCS CJeICTBUEM
HallMOHAJbHOU MPUPOJb! KOJJIM3UOHHOIO NpaBa: pas3jM4yHOE COo-
JepKaHve HallMOHATbHBIX KOJJIM3UOHHBIX HOPM NPUBOJHUT K TOMY,
YTO WHOCTPaHHOE NpaBo, U30paHHOE Ha OCHOBAaHHWU OTEYECTBEH-
HOM KOJIJIMBMOHHOUW HOPMBI, OTChLJIaeT 06PAaTHO WJIU K NPaBy Tpe-
Thero rocyAapcTBa.

e B noav3y npunsamusi 06pamuoil omcolaku 06bIMHO PUBOAHII-
sl IOBOJI O TOM, UTO CyTh IPUMeHEHUsI KOJJIN3BUOHHBIX HOPM COCTO-
WT B BbIGOpe MPaBOBOM CUCTEMBI, C KOTOPOW JaHHOE MPAaBOOTHOIIIE-
HUe MMeeT HauboJiee TeCHYIO CBsI3b. [loaToMy ciefyeT yYUTHIBAaTh
He TOJIbKO MaTepHa/IbHbIE, HO U KOJJIN3UOHHbIE HOPMBI.

e [Ipomue npu3HaHusi 06pamHoOill OMCbIIKU BBIABUTAJICS [10-
BOJ, O TOM, YTO KOJIM3WUOHHAsA HOpMa CTpaHbl Cy[a YKe pellnsa
npo6JieMy Bbib6opa npaBa. [103TOMy OTCBIIKY K NpaBy APYrou cTpa-
Hbl C/le[lyeT MOHUMaTbh KaK OTCHLJIKY UCK/JIIOUYUTEJIbHO K MaTepH-
aJIbHO-TIPAaBOBBIM HOPMaM JAPYTod CTPaHbl, 2 HE K KOJIJIN3UOHHBIM
HOpMaM.
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O6paTHast OTCblJIKA TOJJIEXKUT IPUMEHEHUIO COrJIACHO 3aKOHaM
['epmanuy, Benrpuy, [lonbmy, I'py3un U HEKOTOPBIX APYTUX CTPAH.
Opnako B 'paxxaaHckoM Kopekce Micnanuy oHa B 0611eM OTBepra-
eTcd, a 1o 3akony llIBeiinapuu npsaMo JonycKaeTcs B CIy4asx OT-
CBUJIKM K LIBEHIAPCKOMY MpPaBy, PEryJaUPYIOIIEMY BONPOChl TPak-
JlaHckoro coctosiHud. Tak ke kak B llIBeiillapuy, npuMeHeHHe 06-
pPaTHOM OTCBHIJIKHU TOJIBKO B KOHKPETHBIX, YCTAHOBJIEHHBIX 3aKOHOM
cay4yasx NpefycMOTpeHOo 3akoHamu Hrtanuu, Iloprtyranuu, llBse-
uuy, wrata Jlyusuana (CLIA).

[Io aTOMy mnyTH NOLLIO U POCCUHCKOE 3aKOHOAATEJbCTBO.
[IyukT 1 cT. 1190 M'paxkpanckoro Koaekca Poccuiickoit @egepanyuu
COZIEPKUT 0Olljee NPaBHUJIO, COIVIACHO KOTOPOMY Jit06ast OTChIIKA K
VHOCTPaHHOMY IpaBy JAOJDKHA MOHUMATbCA KaK OTCBLIKA K MaTe-
pHUaJBHOMY, @ He K KOJUIM3MOHHOMY IIpaBy COOTBETCTBYIOILEH
CTpaHbl. XOTs KOJJIM3UOHHbIEe HOPMbI, BKJIOUeHHble B pa3fjen VI
['paxxpaHckoro Kopekca Poccuiickoit @enepauuu, npepycmaTpu-
BAalOT OTCBLIKY He K KOHKPETHOMY, U30JIMPOBAaHHOMY MNpejuca-
HUIO MHOCTPAHHOTO NPaBa, a K MHOCTPAaHHOU NIPaBOBOW CUCTEME B
1leJIOM, OJHAaKO B 3Ty CUCTeMYy He BKJ/IYAITCA KOJJIU3UOHHbIE
HOpMBI. [I[pyMeHeHUI0 NOAJNEXUT JIMIIb MaTepHaJbHO-NPaBOBbIE
HOPMbI COOTBETCTBYIOLLEHN CTPaHBI.

[lyHkTt 2 cT. 1190 I'paxkganckoro Koaekca Poccuiickoit ®eje-
pauuu npefycMaTpUBaeT UCKJIIOUeHHe U3 001 ero npaBu/a: MOXeT
NPUHUMATbCA OOpaTHasl OTChIIKA K POCCUMCKOMY NpaBy, TOJbKO
€CJIA OHAa OTCBhLIAET K IIpaBy, Ollpe/esAlleMy IpaBoBOe IOJI0Xe-
HUe ¢usnyeckoro auna. [[pyMeHeHre B OTHOLIEHUU ONpe/ieseHus
JIMYHOTO 3aKOoHa GU3UYECKOro JIMLA POCCUICKOro MpaBa B cayyae
OTCBIJIKW K HeMY HWHOCTPAHHOIO IpaBa CIOCOOCTByeT 6oJiblliei
CTabUJIbHOCTH U ONIpe/ie/IEHHOCTH B OTHOILEHMHU NIPaB JIMUHOCTH.

Tak, HanpuMep, B c/y4dae, KOrjja B OTHOLIEHUH ONEKHU HaJl Heco-
BEepIIEHHOJIETHUM IpaxJaHuHOM KaHazpl, npoxusaromuMm B Poc-
CHH, KOJJIM3MOHHAsA HOPMa POCCUMCKOTO NpaBa OTChLIAET K 3aKOHY
rpaxgaHctia (n. 1 ct. 1199 T'K P®), a kos11M3noHHas HOpMa KaHa/-
ckoro 3akoHa (['paxpanckoro Kogekca npoBuHuuu Kebek) oTchbl-
JaeT K 3akony gomunuausa (ct. 3083 'K P®), obpaTHast oTchblika
JIOJPKHA OBITh IPUHSTA U JO/HKHO MPUMEHSITHCS POCCUICKOE MPaBo.

[lox «o6xodom 3akoHa» MOHUMAIOTCA JEeMCTBUA WJIM COTrJallle-
HUSI CTOPOH MPABOOTHOILIEHWH, HaNlpaB/eHHble HA UX BbIBEJEHUE
W3-10/, IOPUCAUKLMHA KOMIETEHTHOIO NpaBoNoOpsiiKa U HCKYC-
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CTBEHHOe MOJ4YMHeHHe ApyroMy npaBonopsfky. CorjiacHo AOK-
TPUHE MeXJyHapoJHOro YacTHOTO NpaBa, IpaBoONpUMeHHUTeJIbHbIe
OpraHbl J0J/OKHBI IPU3HATh NOA00HBIE JeHCTBUS WUJIM COTJIalleHUH
I0pUJMYeCKU HeJleHCTBUTENbHBIMU U 0OpaTUTbCA K NpaBy COOT-
BETCTBYIOIIETr0 rOCy1apCcTBa.

B cBsI3U € 3TUM c/eyeT OTMETUTD, 4TO cTaThd 1192 I'paxkaan-
ckoro Kogekca Poccuiickoit ®efepanuu npefycMaTpyUBaeT AOMNOJI-
HUTEeJIbHYI0 BO3MOXHOCTb Npel0OTBpallleHNs AeHCTBUN CyO'beKTOB
npaBa, KBaJnpULIUPYyeMbIX KaK «06X0/, 3aKoHa». B ykasaHHo# cTa-
The pedb UJET 06 UMhepamusHblx HOpMax (KaK pOCCUHCKUX, TaK U
MHOCTpPaHHbIX). [l 0603HAUYeHUs] pacCMaTPUBAEMON KaTeropuu
HOPM HCI0JIb3yeTCs LieJblil PsAJi TepMUHOB: CBEpXHUMIIepaTHBHBIE,
0c060 MMIlepaTUBHbIE, HOPMbl HENOCPeJCTBEHHOro, WU 06£3a-
TeJibHOTO, mpuMeHeHUs1 (PpaHuus), npuopuTeTHble HOpMbI (['0J1-
JlaHaus), abcontoTHble HOpMbI (IlIBenus), BTopramiiuecss HOpMbl
(Fepmanusi) u [p. YKasaHHble HOpPMbl MOJJI€XaT MNPUMEHEHUID
He3aBUCUMO OT TOr'0, KAKOe IPaBo MPU3HAHO KOMIIETEHTHBIM NpH-
MEeHUTeJbHO K KOHKpeTHOMY NpaBooTHoLleHH0. Hu Bbi6op mpaBa
CTOPOHaMH, HU JeHCTBHe KOJIJIM3MOHHBIX HOPM CTpaHbl CyJa He
MOTYT YCTPaHUTh UX IPUMEHEeHHH.

CoBpeMeHHasi eBpoIlelckasi JOKTPUHA U CyjAeOHasi MpaKTHKa
OTHOCAT K KaTeropud HOPM HeNOCpeACTBEHHOr0 IpHUMeHeHHUs
HOPMBI O 3alldTe NpaB NOTpebuTe/el, IpaBUjia BaJlOTHOrO 3aKO-
HOJZATeJIbCTBa, HOPMBblI AHTUTPECTOBCKOIO 3aKOHOJATeJIbCTBA,
HOPMBI, 3alpellailliye 30J0Tble OrOBOPKH, HOPMBI, COJepKallne
3KCHOPTHbIE U MMIIOPTHBbIE OTPAaHUYEHUs, HOPMbI, OTPAaHUYHUBAIO-
1mue cBoGOAy AOroBopa B UHTepecax 3alUThl ero 6oJjee caaboiu
CTOPOHBI, HEKOTOpbIe NpaBuJa O LleHHbIX GymMarax, HopMbl, obec-
NeyrBawIlle NpoBeJileHUe rocyJapCTBEHHOHN NMOJUTHUKU B 06J1aCTU
CTpaxoBaHUs U 6AHKOBCKOM JieTeIbHOCTH.

[IpuMeHsAeMBble HOpPMBI HMHOCTPAHHOIO IIpaBa He [JOJDKHBI
HapylaThk OCHOBOIIOJIAraplfe MPUHLHUIBl MeCTHOTO IIpaBoIlo-
pAAKa. JTOM LieJIM CAY:KUT OCOObIM HMHCTUTYT MEXAYHapOJHOTO
YacTHOTO IpaBa — 02080pKa O ny6auyHoM nopsodke. Ciaoxunach
0011asg KOHLENUHUS NOo3UmueHol 02080pKU O MyOJUYHOM MNOpsIAKe
KaK HEKOTOPOUM COBOKYIHOCTH BHYTPEHHUX HOPM MpaBa, KOTOPbIE
B CHUJIy 0COGOM, MPUHIMIIHAJBHON BaXXHOCTH [JIsl 3alLUTHI 0OLie-
CTBEHHBIX U MOPAJbHBIX YCTOEB JAaHHOI'0 TOCYAAapCTBa JOJDKHBI
NPUMEHATBbCA BCerfjia, Aaxe ecJyd oTedeCTBEHHasl KOJIJIM3MOHHasd
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