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INPEAUC/IOBHUE

Hacrosamuil yue6HMK MOATOTOBJIEH Ha OCHOBe JIEKIIMOHHOI'O Kypca,
YHUTAeMOro aBTOpaMM Ha lopujanydeckoM ¢akysabTeTe CeBepo-3amajHoro
WHCTUTYTA ynpaBjieHUs1 Poccuiickol akafleMUHd HapOJHOTrO XO03fIMCTBa U
rocyJlapCTBEHHOM cyx6bl. [IpM ero HamucaHWM CTAaBUJIOCh HECKOJIbKO
3aJlay, OT YCHEIIHOro pelleHus KOTOPbIX 3aBUCAT 3P PeKTUBHOCTb yCBOE-
HUA JUCLUIIMHBI 00y4yawuMucs. [lepsas v rinaBHas 3aJa4ya 3ak/04aeT-
C B WU3JIO)KEHWHU B KOMIAKTHOM M MO BO3MOXHOCTH MaKCHMaJIbHO [JI0-
cTynHo# ¢opMe wuHboOpManUu 06 OCHOBHBIX HavaJax TpakJaHCKO-
IIPaBOBOTr'0 PeryJMpOBaHUs, IPAaBOBOM MOJIOXKEHUU CYOBEKTOB IpaxJaH-
CKOro mpaBa, 06’beKTax IpaxkJAaHCKUX NIPaB U CAEJIO0K C HUMH, 06 UHCTUTY-
TaX BeIHOro U 0653aTeJbCTBEHHOTO NMpaBa. ITa HHPOpMaLusl, TpaguLu-
OHHO COCTaBJIAIOIIAsA CoJepXkaHHe O00Ied 4acTH TPaKJAHCKOTO MpaBa,
BBICTyllaeT OCHOBOW BCeM CHUCTEMBI I'PaXkJAaHCKO-NPaBOBOro (M, roBops
Imupe, BCEH CHCTEeMbl YaCTHOIPABOBOT0) o6pa3oBaHus. [loaTomy ee Boc-
HNpUSATHE ONpeJiesieT ycrnex U3y4eHUs JPYTUX PUAUYECKUX AUCLUIINH,
CBSI3aHHBIX C TPXKJAHCKHUM IIPaBOM.

BMecTe ¢ TeM /J1 HauMHaMOLero opucTa (a o6pasoBaTe/bHbIN CTaH-
JlapT NpejnoJiaraeT npenojaBaHue 0611el YaCTH rpaklaHCKOro NpaBa Ha
IIepBOM Kypce, KOT/la Y CTy/leHTa He cGOPMHUPOBAIUCH JjaXke 3JeMeHTap-
Hble 3a4aTKH NPodecCHOHANbHBIX KOMIETEHLUH) BOCHPHUATHE JUCIU-
IJTMHBI COIPSIPKEHO C L[EJIBIM PSI/IOM CEPbE3HBIX TPYAHOCTeH. BaxkHeH el
U3 HUX SIBJISETCS HEOOXOAMMOCTb YCBOEHHUs 60/IbLIOr0 06'beMa He TOJbKO
HOPMaTHUBHOI'0, HO U Hay4HOro MaTepHuasa. [paxkaHCKoe NpaBo, KaK U3-
BeCTHO, 6oJsiee APYyrux HPUAUYECKUX JHUCLUIJIUH, 32 UCKJIIOYEeHHeM 00-
leTeOpeTUYECKHUX, OMHUPAeTCs Ha Hay4dHO-HUCC/Ae[0BaTesbCKyl NpobJe-
MaTUKy. 3a HOpPMaMM TpaXXJaHCKOrO0 3aKOHOJATEeJNbCTBA  CTOST
HelpeKpaljaecs Hay4YHble AUCKYCCHHM, 3HAKOMCTBO C KOTOPBIMHU
Heo0X0IMMO [ aZleKBaTHOrO MOHMMaHus [paxkgaHckoro kogekca Poc-
cuiickoi ®esepaliny U APYrux HOPMAaTUBHO-IIPABOBBIX AKTOB.

OTcroga ciefyeT W BTopas 3ajJaya, CTosllas Iepej, aBTOpaMH,
a MMEeHHO BBeJleHHe YUTaTeJsl B KpYT Tex NpobJieM U AUCKYCCUH, KOTOpble
UMEIOT 0CO6YI0 aKTyaJbHOCTb I JeHCTBYIOLEro rpa)/JAaHCcKoro 3ako-
HojaTtesbcTBA. Heo6xoauMocThb ee pellleHUs NOGyJuJa LIMPOKO o6pa-
IAThCA B XO/le U3JIOKeHUs K Hay4HOH JuTepaType (MoHorpadusam, xxyp-
Ha/lIbHBIM CTaTbsIM, aBTopedepaTaM JAuccepTalMi) NpPeUMylLleCTBEHHO
BbIILIEJIINX B CBET B [TOCJeHUE I0/ibl. ABTOPBI OTJAIOT OTYET B HETUIUY-
HOCTH TaKOI0 IOJAXOJa JJsl OTe4eCTBEHHOM TpajMIM{, B KOTOPOH, He-
CMOTpS Ha Ha/IM4ue psAjia yueOHUKOB, UMEKIMX, B XOPOLIeM CMbICJIe CJI0-
Ba, aKaJleMHUYecKUi XapaKTep, JIAKOHWUYHOCTU H3JIOKEHHA [0 CUX Iop
OTAaeTcs NpeANoYTeHHe Nlepei ero OCHOBATEbHOCTBIO. B loka3aTe/bCcTBO



COGCTBEHHOM NMPABOThl MOXXHO MPUBECTH HECKOJBKO METOAMYECKHUX CO-
ob6paxeHUH. Bo-mepBhIX, CBeJleHHe NpenoJaBaHUsA OOILEeNH YacTH Tpax-
JIAHCKOTo IIpaBa K Habopy OCHOBHBIX NOHATUH U CXeM, NpU Bcell cBoei
KaKylelcs 11es1ecoo6pa3sHOCTH, TaUT ONAacHOCTb cGOPMHUPOBATH Yy 06y-
Yalolerocsi JMIb CaMble MOBEPXHOCTHbIE MPEACTABJIEHUS O IPEJMETE,
CYLECTBYIOIHE K TOMY K€ B OTPBbIBE OT KOHKPETHOH NpPOGJEMATHKHY,
MPOSIBJSIONEN cebsl B MPAKTUYECKOH paboTe Jit060ro opucTta. Bo-BTophIx,
M3y4yeHHe TPaxaHCKOro npaBa OYKBaJIbHO «KPAaCHOW HUTbIO» NMPOXOJUT
CKBO3b BCI0 CUCTEMY BY30BCKOTO IOPHUAHYECKOr0 06pa30BaHHUs, MOJIyyast
pa3BUTHe Ha CTapLIMX Kypcax 6akajaBpuaTa U B Marucrparype. [losTomy
HeoOXO/AMMO yKe C IepBBIX IIAroB FOTOBUTb CTYZEHTa K MOrPYXEHHUIO
B Hay4yHble LUBUJIHNCTHYECKHE JUCKYCCHUH, BCECTOPDOHHee 3HaHHE KOTO-
PBIX, PaBHO KaK M CHOCOOHOCTb NMPU HEO6XOJUMOCTH NPUHATh B HUX y4a-
CTHeE, ABJSIOTCSA HEOT'bEMJIEMOU YacTbI0 ero NpodeccuoHaJbHOro 6araxa.

TpeTbs 3aza4a COCTOUT B TOM, YTOOBI CBI3aTh U3JlaraeMblil MaTepHu-
aj ¢ NpaBONpPHUMEHUTEJbHON U CcyfAebHON NMpaKTUKOU (mpex/je Bcero c
peLIeHUsIMU BBICIIMX CyJAeOHBbIX opraHoB). XoTs cyfe6Has MpaKTHUKa U
He fIBJSIETCS MCTOYHHMKOM TrpakJaHCKoro npaBa Poccuiickoil ®epepa-
I[MH, 0 YeM peyb MOUAET Jjajiee, peACcTaBIseTCs HeLOMYCTUMBIM MOJIHO-
CTbI0 UTHOPHUPOBAaThb €ee BBIBOAbL. He ciyyailHO y4yeHble-LIUBUJINUCTHI
B CBOMX paboTax Bce aKTHUBHee 06paljal0OTCs K aHAJIU3Y cy[e6HOM mpak-
THUKH, TPUYEM MHOTZA Pe3yJIbTAaThl TAKOTO aHaJM3a CTAHOBSATCS pella-
IOLIMMHU apryMeHTaMH B X0/ie O06CYX/JeHHS He TOJIbKO 4YacTHBIX, IPH-
KJaJJHBIX BOINPOCOB, HO UM (YHAAMeHTaJbHBIX [PAXKJAaHCKO-MPaBOBBIX
KaTeropui. YUuThIBasl BhIIIEU3/I0KEHHOE, aBTOPBI Y eJUIU U3BECTHOE
BHUMaHHUe CyJeOGHOU NpaKTHUKe, OTAaBas, BIOpo4YeM, ceGe OTYET, 4TO
B y4eOHOM Kypce 0011el YacTHU IpakIaHCKOro MpaBa ee NoApoOHOe pac-
CMOTpEHHeE ABJIAETCA U3JIULIHUM.

B nesnsx obyieryeHys BOCIPUATUA MaTepuas B pa36UT Ha ¢pparMeH-
Tbl OFPAaHUYEHHOTr'0 06'beMa, KaXKJblil U3 KOTOPbIX 03BOJUT CHOPMUPO-
BaTb YETKOE NpeJCTaBJeHHE O KOHKPETHOM acleKTe U3/1araeMoi TeMbl.
B KOHIle KaX/Jj0¥ I/1aBbl IPUBEJEHBI BONPOCHI AJ1s1 CAMOIPOBEPKH, OTBE-
TUB Ha KOTOPbIE YUTATENb CMOXET OLEHUTb COGCTBEHHbIE OCTATOYHbIE
3HaHUA U cTeneHb cGOPMUPOBAHHOCTU OCHOBHBIX KoMneTeHIUHA. C ToH
e 1leJIbl0 B y4eOHUK BKJ/IIOYEHbl TeCTOBbIE 3aJJaHUs U CIIMCOK TEPMUHOB
U onpejeseHUH (ryoccapuii). HageeMcs, 4To JaHHBIH YyYeOHUK HE TOJIb-
KO II03BOJIUT YUTATEJIO YIJIY6JIE€HHO U3YYUTh KypC O6Iel 4acTH rpax-
JJAHCKOTO MpaBa, HO ¥ CTAaHET XOPOIIHUM HOJACIOPbEM AJIs JaJlbHEHIIero
OCBOEHUs MPaBOBbIX JUCLHUIJIMH, IPENoiaBaeMblx B OaKajJaBpUaTe U B
MarucTparype.



BBEJAEHHUE

1. I'paxkAaHCKOe NMPaBo NPUHAAJIEKUT K YUCIY yYeGHbIX AUCLHUILINH,
COCTABJIAIILUX QYHAAMEHT CUCTEMBI BBICLIETO IOPUAUYECKOI0 06pa3oBa-
Hus1. Ee o6pasoBaresibHOEe U METOAUYECKOE 3HAYEHUE, IPEXKE BCETO, CO-
CTOUT B TOM, YTO KypC I'PaXKJAaHCKOTO NpaBa 3aK/JaJblBaeT OCHOBLI 103Ha-
HUH B cdepe yacTHOro mnpaBa, fABJAACh TeM CaMbIM HEO6XOAMMbBIM
BBeJIeHHEM B U3y4YeHHe JUCLHUIIMH YaCTHONPABOBOI0 LMK/IA (TaKUX, KaK
ceMeifHOe NpaBo, TPYyZOBOE NPaABO, 3eMeJIbHOE NPaBo U T. [I.), C TeYeHHEM
BpEMEHHU OTHOYKOBABIIUXCS OT IPaXAAHCKOT0 PaBa, COXPAHUB NPU 3TOM
HPUHIUIBI, UHCTUTYThl, 8 TAKXKe MOHSATUHHBIA annapaT, BOCHPHUHSTbIE
y LMBUJIUCTHKU.

H3ydeHue rpaxkJJaHCKOro npasa TaKke UMeeT JJs I0pUCTa 00Lienpo-
deccroHaJbHYI0 U MPAKTUYECKYI0 3HAYUMOCTD, 00YC/I0BJIEHHYIO TEM Me-
CTOM, KOTOpOEe 3aHMMAlOT OTHOIIEHHs, peryJupyeMmble TPaKJaHCKUM
IpaBoOM, B CTPYKType npaBonopsiika. OxBaTbiBasg NPaKTUYECKH BCE CTO-
pPOHBI NOBCEJHEBHOM KU3HU YJIEHOB O0OLECTBA, 3TH OTHOLIEHHUS SBJSIOT-
cs1 HauboJiee MHOTOYHCJIEHHBIMU U LIMPOKO PacnpoCcTpaHEeHHbIMH, 6J1aro-
Jlapsi Y4eMy OHHM IPOHH3BIBAIOT COG0H NPaBONOPALOK, BKAIOYAsA U Te €ro
cdepsbl, KOTOpPble COCTABJAIT MpPeJMeT INPEUMYILeCTBEHHOTO Peryaupo-
BaHUs OTpacjeld My6JUYHOro (KOHCTUTYLHOHHOTO, MYHHULUNAJbHOTIO,
aIMUHUCTPATUBHOTO, YroJoBHOTO) npaBal. BoT moyemy s1060i ropucr,
BHE 3aBUCUMOCTU OT CBOEH CllelMajn3aluy, HEU36eXKHO BCTPEYAETCs B
npodecCHOHaNbHON JeATEJbHOCTH C IPAXKJAHCKUM NPABOM, peliaeT Io-
CTOSTHHO BO3HHUKAIOI[Me 33/1a4H, CBI3aHHble C IPUMeHeHUEeM IrpakJaHCKo-
IPaBOBBIX HOPM U pa3pellleHHeM IrpaxkJJaHCKUX cropoB. He GyzeT npeyse-
JIN4YeHHWEeM YTBepXKJaTb, YTO YpOBeHb KBajHUKALHUM IOPUCTA, GYAb TO
aJIBOKAT, IOPUCKOHCYJbT, FOCYJapCTBEHHBIN CJAYXAIIWH, CyAbs WJIU pa-
OOTHHUK HPAaBOOXPAHUTEJbHBIX OPraHOB, HANPSIMYI ONpejeJssieTcsl 3Ha-
HUEM OCHOBHBIX LIMBHJHMCTUYECKHUX KAaTErOpUH, IPa’KJaHCKO-NPABOBLIX
HOPM, a TaKXKe YMeHHeM NPUMEHATD UX Ha IPaKTHKe.

2. MecTo, 3aHMMaeMoe IrpakJaHCKUM IIPaBOM B CHCTeMe OTpacjeBOoro
peryJiMpoBaHus, onpeseasieT U 0Co6YI0 POJb UBUJINCTUKUA B GOPMHUPO-
BaHMM NPABOCO3HAHUS W NPABOBOr0 MbILIEHHS oOydvaromuxcsa. Hayka
IPaK/JAHCKOTO MPaBa, BO3HUKHYB paHblle JPYTUX HPUAUIECKUX AUCIH-
IJIMH (3HAYMTEJIbHBIM BKJaJ, B €€ pa3BUTHE BHEC/H, KaK U3BECTHO, Ipa-
BOBeJbl pecny6JMKAaHCKOTO W HMMIlepaTopckoro Puma), Josiroe Bpewms
onpejessija KpUTEpUHU HAyYHOCTH NO3HAHUS, CO3/iaBasi He TOJIBKO Ipa-
BOBble NMPHUHLIUIBI U HOPMbI, HO TaKXe M CUCTEMY 00IlLeTeopeTHUYeCKUX

1 Kak NpoHMULATENbHO 6bIIO HOAMEYEHO ellje PUMCKUMH I0PUCTAMH, B YaCTHOCTH aBTO-
poM 3HaMeHHUTBbIX «MHCTUTYLMi» [aeM, MpeaMeTOM TIPaKAAHCKOTO MpaBa SIBJISIOTCS res
cottidianae, T. e. «Jiesia noBcefHeBHbIe» (cM.: ['all. UncTuTynmu. M.: F0pucts, 1997. C. 12).



KaTeropui, Ha KOTOPBIX 6GasupoBasach HpHUCIpyAeHIUs B LesoM. Co
BpeMeHeM, 110 Mepe HaKoIlJIeHUs] HHGOPMallUuH, NPOUCXOAUT NpeMeTHOe
U MeTOJ0JIOTHYecKoe pasfie/ieHue 00l eTeopeTHUYeCKUX U OTpac/eBbIX
I0pU/IMYeCcKUX 3HaHUU. TeM He MeHee, U Telepb IPaKJaHCKOe NPABO KakK
HayKa U Kak y4yeOHasl JUCLUIIJIMHA, TeCHee JPYTUX OTPaC/JeBbIX JAUCLH-
IJIMH CBSI3aHA C 0011el Teopuel npaga.

JTo Mo3BOJISIET LUBUJIUCTHKE BHOCUTDh BKJaJ, B Pa3BUTHE NMOHSATHH-
HOTO anmnaparta ¥ KOHLENTya/JbHOH 6a3bl BCex MPOYMUX NMPABOBbIX JUCIH-
IJIMH, KOTOPBIE, ODUEHTUPYACH Ha IpaXkJjlaHCKOe NPaBO KaK Ha HEOCIIOPH-
MBI{ 3TaJIOH HOPUAUYECKON CTPOTOCTH, OJHOBPEMEHHO 3aUMCTBYKOT Yy
Hero MHOTHe MOHATUA U JeduHUIMU. CKa3aHHOe OO'bSCHSAETCS TEM, YTO
M3y4yeHHe KaTeropuajbHOro anmnapara U [UBUINCTUYECKUX KOHCTPYKIUH
KaK /102u4ecKoll cucmembl TPAJULMOHHO HMeeT IPUOPUTETHOE 3HAYeHUe
JUJIs1 TIpenojiaBaHusa y4eOHOUM JUCHUIIJIMHBI FpaxJAaHCKoro npasa. Hesbssa
He corsnacutbca ¢ E. A. CyxaHOBBIM, IO CJI0BaM KOTOPOTO: «...0CHOBOM
npenojaBaHusl rpaxaHCKOro IMpaBa JJO/LKHBI ObITh He TOJIBKO KOHKDET-
Hble HOPMbI 3aKOHA, a NPeX/je BCEro — OCHOBHbIE IIUBUJIMCTUYECKHUE TI0-
HATHS U KOHCTPYKLHH, CIOCOOBI U GOPMBI UX MPAKTUYECKOTO HUCIO0JIb30-
BaHUs (B TOM YHCJIe B PAa3JIMYHBIX IPABONOPSKaX)» 2.

3. U3y4yeHHe rpaxAaHCKOro MpaBa BJHAET HA pa3BUTHe NMOJABJAN-
1ero GOJIIIMHCTBA KOMIIETEHLHH, NpefycMoTpeHHbIXx PenepanbHbIM
rocy/lapCTBEHHBIM 006pa3oBaTesIbHbIM CTaHJApTOM BbICLIEro o6pa3oBa-
HUSA3 U, B IEPBYIO0 OYepelib, CUCTEMBI TPodeCcCUOHANbHbIX KOMIETEHIIUN 4.
[Tof06HO TOMY, Kak pelieHUe AM0DAHTOBBIX JUHENHBIX yPaBHEHUH B Iie-
JIBIX YMCJIAX, 110 CJIOBAM BEJIMKOTO MaTeMaTHKa JI. Jiiepa, «<HeMaslo Cly-
UT K U30IPEHHUI0 YMa HAYMHAIOUIUX U 60JIbIlIOe IPOBOPCTBO B UCYHCIIE-
HUM INPUHOCUT»®, HU3y4YeHHe, yKe Ha CaMOM D3JIeMEHTapHOM YpOBHE,
IPpaKJaHCKOTO NpaBa U pellleHUe CUTyalMOHHbIX 33/ia4, HApa60OTaHHBIX B
pe3y/abTaTe 06061eHUs OTPOMHOM [[UBUIUCTUUYECKON MTPAKTUKH, CIIOCO6-
CTBYIOT GOPMUPOBAHUIO NPABOCO3HAHUS U NOBLIIIEHUIO YPOBHS NpaBo-
BOM KyJIbTYpbl HauMHamwLero opucta. [l03ToMy HazBaHHasA AUCLUILJIMHA
BBICTyNIaeT B KadyecTBe HeOOXOAMMOI0O KOMIIOHEHTa NpodeccHoHaJIbHOU

2 CyxaHos E. A. [lpenofjaBaHue IrpaX/JaHCKOTO TIpaBa B COBPEMEHHBIX yca0BuUsx // Coop-
HUK y4ye6HO-MeTOIUYeCKUX MaTepUasioB 1o rpaxjaHckomy npasy / OTB. pen. E. A. CyxaHoB.
Uszp. 3-e. M.: BEK, 2001. C. 11.

3Cm.: Ilpukaz MwuHuHcTepcTBa 06pa3oBaHMs M Hayku Poccuiickoit ®epepauuu oT
01.12.2016 Ne 1511 «06 yTBepxkaeHUH deiepaibHOTO roCyJapCTBEHHOI'0 06pa3oBaTe/IbHO-
ro CTaHAapTa BbICLIEro 06pa3oBaHUs 10 HanpasJieHHIo noarotoBku 40.03.01 KOpucnpyaen-
nusa  (ypoBeHb  GakajaBpuaTa)» (3apeructpupoBaHn  29.12.2016 Ne 45038) //
http://publication.pravo.gov.ru/Document/View/0001201612290116.

4+ CMm.: UsaHosa XK. B, [aoykas O. A, Benozéposa K. A. TpaxjaHckoe mpaBo (o6ujast
4YacTb): MHHOBALMOHHbIE TEXHOJIOTUH U CIOCOGHI peaju3aliy KOMIETEHTHOCTHOTO HOAXO-
Jia: Y4e6HO-MeToAMY. Tocobue. YIbsIHOBCK: «3ebpa», 2016.

5 [lut. no: CepnuHckutl B. O pelneHny ypaBHEHUH B LiesIbIX yucaax. M.: Hayka, 1961. C. 7.
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NOATOTOBKH, OCBAMBAeMOTo MpexJae APYTUX OTPaCJAEBBbIX JUCHUILJIUH B
TEeCHOW B3aMMHOMU CBsI3U C KypcaMU 06IIeld TeOpHUH NpaBa U rocy1apcTBa,
PUMCKOI0 NpaBa U KOHCTUTYLIMOHHOIO NMpaBa, TakXKe NPU3BAaHHbIMHU 3a-
KJIaIbIBaTh OCHOBbI IPABOCO3HAHHUS Y IPABOBOU KYJbTYphbl.

4. [Jenvbto U3ydyeHUsl AUCLHMIIMHBI SIBJSETCS YSICHEHUWE CMbICJIA BaXK-
HEeHIIHUX MPUHIMIIOB IPaXKJaHCKOr'0 MpaBa, OCHOBHBIX IIMBUJIMCTHYECKUX
KaTeropu, a TakXKe rpaXkZJaHCKO-IIPABOBbIX HOPM U UHCTUTYTOB.

OcBoeHUe IrpaXkJaHCKOr0 IpaBa HaMpaBJIeHO Ha:

— <¢$opMupoBaHUE HABBIKOB aHa/IM3a, TOJKOBAHUS U NMPUMEHEHHUSs
B NpodeccuoHaJbHOM JeATeJbHOCTH HOPM JIeCTBYIOILEr0 rpaXKJaHCKOro
3aKOHO/IaTeJbCTBA;

— YyMeHUe rpaMOTHO NPUMEHATb OCHOBHbIE KaTeropuu, UCIOJIb3Y-
eMble B IPaXKIaHCKOM 3aKOHO/laTeabCTBe Poccuiickoit Penepanuy, a Tak-
Ke B LIMBUJINCTUYECKOHN JJOKTPHUHE, MPU PELIEHUH PA3JIUYHBIX BONPOCOB
HMMYLeCTBEHHOTO ¥ HEMMYIleCTBEHHOTO XapaKTepa, BO3HUKAIOUIUX B Je-
ATEJbHOCTU TOCyJapCTBEHHbIX OPraHOB, OPraHOB MECTHOI'0 CaMOyIpaB-
JIEHUsI, KOMMepYyeCKHUX OpraHMu3anui, o6IleCTBEHHbIX O00beJUHEHUH,
npo¢deccCUOHAJNbHBIX COI030B, MOJUTHYECKHUX MAPTHU U UHBIX HEKOMMeEp-
YeCKHUX OpraHU3aLui.

YcrnemHoe ocBoeHUE OUCIUIIMHBI HEOOXOAUMO JIJIsi TOHUMaHUs 3a-
KOHOJATeJIbHbIX U Hay4YHBbIX OCHOB NPaBOBOr0 peryJUpOBaHUA HUMYle-
CTBEHHBIX U JIMYHbIX HEUMYLeCTBEHHbIX OTHOLIEHUH, a TaKXXe 0COOEeHHO-
CTel ydacThsl B 3TUX OTHOUIEHUAX (PUIUYECKUX JIUI, OpraHU3alui,
HCIIOJIHUTEJbHBIX OPTaHOB I'OCyZapCTBEHHOW BJIAaCTH U OPTaHOB MECTHO-
ro caMOyInpaBJIeHUSI.

5. U3y4yeHue AaHHOU JUCLMILJIMHBI HallpaBJeHO Ha OCO3HaHUE KJIIO-
4YeBOTO 3HAUEHHS, a TAKXKe POJIM U MeCTa I'pakJjaHCKO-IIPaBOBOIO peryJin-
pOBaHUs B COBpEMEHHOM IpaBomnopsiZike. B peaynbTaTe ee ocBoeHUs 00y-
YalUMiCcs J0/DKeH:

— 3Hamb cCOBpeMeHHbIe UBUJIHUCTHYECKHE KOHIEMIUU U TUCKYCCUU
N0 BaXKHEHIIMM JOKTPUHAJBHBIM Npo6JieMaM; CleqUPUKY TPaKJaHCKO-
IPaBOBOr'0 peryJMpoBaHuUs OOLIeCTBEHHbIX OTHOIIEHUH; BaXKHelIMe 3a-
KOHOMEpPHOCTH Pa3BUTUS I'PaxKJAHCKO-NIPABOBbIX MHCTUTYTOB B COBpe-
MEHHOM MHUpE€; poJib rOCyZapCcTBa B FPaXKAaHCKO-IIPAaBOBOM peryJiupoBa-
HUM TPAXK/IAHCKO-NPAaBOBBIX OTHOLIEHHUH.

— yMemb JIOTUYECKH TPaMOTHO BbIpaXKaThb U 0OOCHOBBIBATH CBOIO
TOYKY 3peHHUs [0 rpakJaHCKO-NpaBOBOU mpobJieMaTHKe; CBOGOJHO olle-
pUpPOBaTh HPUAUYECKMMU NMOHATUSIMMU U KaTeropusiMH; aHaJIU3UpOBaThb
Y HaxOJUThb pellleHHe NMpo6JieM, CBI3aHHbBIX C IPaXkJAaHCKO-NIPAaBOBbLIM pe-
T'yJIMPOBAaHUEM OOIECTBEHHBIX OTHOLIEHU M.

— es1ademb TOHATUUHO-KAaTErOpHaJbHBIM allapaToM, HaBbIKAMH
IOpUANYECKOT0 aHajJu3a OOLIeCTBEHHbIX OTHOIUIEHUM, peryJupyeMbIxX
rpaXkJaHCKUM IpaBOM, a TaKXXe HaBblKaMW NpPHMeHeHHUs HOPMaTHBHO-
IPaBOBBIX aKTOB I'PaXkAaHCKO-NIPAaBOBOI0 XapaKTepa.



6. I'1aBHOM 3adauell Npy M3YyYeHUM TPaKJAHCKOTO NpaBa fBJSETCS
npuoOpeTeHHEe TEeOpPEeTHYECKUX 3HAHUM B 00J1aCTH TpaxAaHCKO-
NPaBOBOTO PETYJMPOBAHUS BELIHO-MPABOBBIX, 0053aTeJbCTBEHHBIX H
JINYHBIX HEUMYILeCTBEHHBIX OTHOLIEHWH, COCTABAAIOIIMX IpeJMeT Ipax-
JIAaHCKOTO TpaBa Kak oTpacau npaBa Poccuiickoit ®egepanuu. K yucay
3aJlady JAHHOW JUCLUUILIMHBI OTHOCUTCA GOPMHUPOBAHUE NMPAKTHUUYECKUX
HaBBIKOB PabOTHI C JIEMCTBYIOIIUM 3aKOHO/[aTEJIbCTBOM, I10/I3aKOHHBIMHU
HOPMaTHUBHBIMU aKTaMH, CyAeOHbIMU pelleHUSMH, MO3BOJSAILIUMX Ipa-
MOTHO U aJleKBaTHO TOJIKOBAaTb U aHAJM3UPOBATh COJlepKallilecss B HUX
M0JIOKEHHUS], IOHUMAaTh BHYTPEHHHUE JIOTUKY U CMBIC/A 3THUX NOJIOXKEHHUH,
VX Hay4HOe M MpaKTH4YeCcKoe 3HaUYeHHe, PaBHO KaK U LleHHOCTHbIHN MOTeH-
[[MaJl, 3aKJII0YeHHbIH B HOpPMaX I'PakJAaHCKOI0 MpaBa, MpeJCTaBJISIINX
Cc000U BaXXHEUIIWH PEryJsTOp B3aUMOOTHOIIEHUH, CKJIAAbIBAIOLIUXCS
MeX/ly YJeHaMU rpaXkJJaHCKOro 0611iecTBa.

7. B paMKax HacTosiLero JeKIUOHHOI0 Kypca pacCMaTpPUBAIOTCS OC-
HOBBI TPAaBOBOI0 MOJIOXKEeHUS GU3UUECKUX U IOPUJUYECKHUX JIUL KaK CyOb-
eKTOB T'PaXK/JIaHCKOIro IpaBa, BakKHeHILIMe CyO'beKTHUBHbIE IPaXKAaHCKHE
npaBa, a UMEHHO NPaBO COGCTBEHHOCTH, WHble BelljHble IpaBa, 06s3a-
TeJbCTBEHHbIE NpaBa KakK J0rOBOPHBIE, TaK U BHEJOTOBOPHLIE. [Ipu n3y-
YeHUHU JUCHUIJIMHBI 0c060e BHUMaHUe 06paljaeTcsl Ha TO, YTO B pa3BU-
TOM TPaXK/JAHCKOM  06LIeCTBe TCpaXKJaHCKOe MpaBO  BBICTYIMAET
BO)XKHEHIINM CpeJICTBOM OpPraHU3alM MOBCEJHEBHBIX B3aMMOOTHOILE-
HUM, THCTPYMEHTOM COTJIACOBAHMS B3aMMHBIX HHTEPECOB KOHTPAreHTOB
COLMA/IbHBIX B3aMMOJEUCTBUM M paspellleHHs] KOHQJUKTOB, BO3HUKAIO-
WuxX Mexay HUMU. O6yvamiuecss JOKHBI MOHATh TEOpPETUUYECKOe 3Ha-
YyeHUe U NPAKTUYeCKYI0 M0JIb3y I'PaKJaHCKOro NMpaBa KaK COBOKYNHOCTH
dopMabHO-IOPUUUYECKUX MEXaHU3MOB, 00eCHeyruBaOLIUX TJyOOKYI0
Y BCECTOPOHHIOI peaji3aliio0 H/ieajJioB CBOGOAbBI, CIPAaBEJJHUBOCTH H
¢dopMasbHOrO IPUINYECKOTO PABEHCTBA YJIEHOB O6IIECTBA B MX MOBCe-
JHEBHOM X03MCTBEHHOH JIesITeJIbHOCTH.

Pe3ysbTaToOM HM3y4YeHHUs Kypca [JOJKHO SIBUTbCSI OCO3HAHUE CTY[IEeH-
TaMHU HEOOXOAUMOCTH PACKPBITUS PUJUUYECKOT0 COAEPKAHUS IParK/aH-
CKO-IIPAaBOBBIX HOPM, B KOHTEKCTE COLMAJbHO-UCTOPUYECKUX, IKOHOMHU-
YeCKHX, NOJUTHUYECKHX, KYJbTypHO-UCTOPUYECKUX, a TaKXKe HJAeHHBIX
$aKTOpOB, BIAUSAKIINX HAa pa3BUTHe IPaX[aHCKOro NMpaBa KaK OTPaC/IH
1 00YCJIOBJIMBAIOIIMX ClIelUUKY TOCeJHEH.



I'nasa I. TPAXKIAHCKOE ITPABO
KAK OTPACJIb POCCUMCKOTO ITPABA

§ 1. [loHATHE U CUCTEMA FPAKAAHCKOr0 MpaBa
Poccuiickoit ®esepanuun

1. TepMUH «TpaXKJaHCKOE MPABO» YNOTPeBJISeTCS B HECKOJIbKUX pa3s-
JINYHBIX 3HAYEHUSX, WM CMbICJAX. A UMEHHO 8 06BeKMUBHOM CMbIC/e
IPaK/JJaHCKOE MPaBO — 3TO OTPAC/Ib, COCTABHAs YaCTh IPAaBOBON CHCTEMBbI
Poccuiickoit ®enepanuu, KoTopasi MpeICTaBASET COG0H YIOPSAA0YEHHYIO
COBOKYIMHOCTb HOPUAUYECKUX HOPM, 00'beJUHEHHbIX €JUHBbIMHU MpeJMe-
TOM U METOJ/IOM peryJiupoBaHus. ['paxklaHCKOe NPaBO 8 CYy6BeKMU8HOM
cmblcae (Cy6beKTUBHOE TPaXK/IaHCKOe MPaB0o) eCTh Mepa BO3MOXKHOIO IO-
BeJleHUs], WM Mepa CBOGO/bI, KOHKPETHBIX YYAaCTHUKOB TpakJAaHCKO-
IPaBOBBIX OTHOLIEHUI®. ['parklaHCKOEe MPaBO KaK HAYKd — CHUCTeMa 3Ha-
HUH O TPaXKJaHCKO-MTPABOBBIX HOPMaX U MHCTUTYTAX, 0 BAXKHEUILHUX COLU-
QJIbHBIX 3aKOHOMEPHOCTSAX UX MPUMEHEHUs], 00 OTHOIIEHUSX, peryaupye-
MbIX TPaXJAHCKUM MPABOM, a TaKXKe KOMILJIEKC MPUEMOB U CHOCOGOB
HoJIyYeHusl 3TUX 3HaHUl. KpoMe Toro, rpak/JaHCKOe MpaBo NMpe/ICTaBJsIeT
coboli dudakmuueckyio (y4ebHyr0) OUCYUNAUHY, SBJSIIOIYIOCS COCTaBHOM
YacThIO CHCTEMbI BBICUIETO IOPUJUYECKOT0 06pa30BaHUS.

2. 'paxxiaHCKOE MpPaBO KaK OTpacjb 3aHUMAET BaAXKHOE MECTO B CH-
CTeMe POCCUHCKOro MpaBa U SIBJISETCS OCHOBOM BCeX MPOYUX 4aCTHOMpa-
BOBBIX oTpacjel’. Kak M3BeCTHO, MO/ BJIHUSHUEM peleniud PUMCKOro
npaBa B MPABOBbIX CUCTEMaX POMaHO-repMaHCKOU (KOHTHHEHTaJIbHOM)
IPaBOBOM CEMbH, KyJla BXOJUT U MpaBoBas cucteMa Poccuu, yTBepAUIOCH
paszeseHue Ha MyOGJHUYHOE U YacTHOe NpaBo’. [Iy61uuHoe npago BKJIOYa-
eT B cebsl 0TpacC/M, PeryJIMpyolde OTHOIIEHUsI C yYacTHUEM IOCyAapCcTBa
B KaueCTBe HOCUTEJISI MyGJINYHON MOJMUTHYEeCKOH BiacTy. YacmHoe npaso
HpeJCcTaBysieT CO60M COBOKYNHOCTb OTpacseH, PeryJyupyrIlux B3auMo-
JEeUCTBUS MEeXy YacCTHbIMHU JIMIIAMH, CTPOSIIMECS Ha OCHOBe paBeHCTBA
YYaCTHUKOB JJaHHBIX OTHOUIEHUU. ['paklaHCcKoe NMpaBoO ABJASAETCA OJHOMN

6 Hec/10)XHO 3aMeTHTh, YTO OOBEKTHUBHBIA U CYy6'BEKTUBHBIN CMBICJIBI TEDMUHA «TPa-
JIaHCKOe MPaBO» COOTHOCSITCS], KOPPEJUPYIOTCS MeXAy co6od. B camoM jieste, rpaxkaaHCcKoe
IPaBO KaK 0Tpacsb (10 KpallHel Mepe, B COBPEMEHHBIX YCJI0BUSIX) eCTb GpopMa U Mepa CBO-
60/1bI IOPUANYECKH PABHBIX yYaCTHUKOB IPa’KAAHCKOT0 060pOTa, TOrAA KaK BCAKOE CyObeK-
TUBHOE I'PaXK/JJaHCKOe IPaBO NPeJCTaBJsieT cCO60H Mepy MHAWBU/YAIbHOH CBOGOABI dusHYe-
CKOTO0 WJIM IOPUJUYECKOr0 JIMLA, YYaCTBYMIOLIEro B PETYJUPYEMOM JAaHHOW OTpacJbio
06L1ecTBeHHOM OTHOIIeHUH. CM. mojpo6Hee: Hepcecsiny B. C. [lpaBo — MaTeMaTHKa CBOGO-
Jibl. ONBIT NpowIoro U nepcneKTuBel. M.: FOpucTs, 1996. C. 5 v ciep,.

7 CM.: bakaesa H. B. T'paxxJjaHCKoe NMpaBo KaK oTpacb npaBa // 3akoHbl Poccuu: ONBIT,
aHasu3, npakTtuka. 2017. Ne 3. C. 93-102.

8 Cm.: Tlokposckuti H. A. OcHOBHBIe TPOGJIeMBbI TpaXkJaHCcKoro mpasa. M.: CratyT, 1998.
C.37 u cnep,
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M3 oTpacjeld YacTHOro MpaBa, 3TUM U 00ycJioBJIeHa cenudrKa IrpaxkaaH-
CKO-IIPaBOBOTO peryJHpOBaHUs.

3. Cucmemoli epaxcdaHcKko20 npasa Ha3bIBAaeTCsl YIOpsAJ04eHHas1 COBO-
KYIHOCTb TPaKJaHCKO-NPAaBOBbIX HOPM. Ee CTpyKTypa BKJIOYaeT B cebs
HECKOJIbKO MepapXHUiecKd COTOAYNHEHHBIX YPOBHEH.

1) T['paxcoaHcko-npagogvle HOPMbl — 3TO TpaBUJIA NOBEJEHUS, pery-
JIMPYIOIIe OTHOUIEHUS, CK/IA/JbIBAIOIINECS MEX/1Y YIaCTHUKAMU IpakaaH-
ckoro obopoTa. [loHsAITHe TpPaBOBOM HOPMBI IPUHAJJIEXKUT K YUCIY HaUbo-
Jiee BaXKHbIX KaTeropui o61lell Teopuu NmpaBa U HOPUJAYECKON HAyKH B
LeJsioM. Becskasi mpaBoBas HOpMa, B TOM 4MCJIe HOpMa I'PaXKJaHCKOT 0 MpaBa,
npescTaB/sieT co60M BCeoOUMKA MaciiTab MOBeJEeHUsS] YYaCTHUKOB MpPaBo-
OTHOILEHHUS], HA OCHOBE KOTOPOr0 BO3HUKAIOT, U3MEHSIOTCA U NpeKpalia-
I0TCS1 MX CyO'bEKTHUBHBIE NIPaBa U 00s13aHHOCTH®. B Teopuu npaBa paspabo-
TaHa HCYepNbIBAWOLAs KJacCUPUKALMSA MPAaBOBBIX HOPM [0 pasHbIM
OCHOBaHUSAM, U3 KOTOPBIX LMBUJNCTUYECKOE 3HAayeHUEe HMeeT JieJleHue
HOPM I10 CITOCOGY IPUMEHEHHUS U 110 XapaKTepy COAePKaHHUs.

a. Ilo cnoco6y npumeHeHUs1 HOPMbI TPAXK/IAHCKOTO MpaBa JAeJATCS Ha
JUCIIO3UTUBHBIE U UMIIepaTUBHBIE. [JUCIIO3UTUBHBIE HOPMbI IPUMEHSIOT-
Cs1 B T€X CJIy4asix, KOrJla CTOPOHBI PErYJIUPYEMbIX UMU OTHOILIEHUH CBOUM
COoTJIallleHHeM He yCTaHOBUJIM MHOUM NOPAAOK peryaupoBaHus. [IpumMepom
JHUCIO3UTUBHON HOPMBEI siBJsieTcs, 1. 1 cT. 481 'K PO, corsiacHo koTopoMy
B CJIy4ae, eC/IM UHOe He YCTaHOBJIEHO JJOTOBOPOM U He BhITEKAeT U3 Cylie-
cTBa 00513aTeJIbCTBA, NpPoJaBel, 00513aH NepesaTh MOKyNaTeJ 0 TOBap B
Tape U (MJiM) yNaKoOBKe, 32 MCKJIIOYEHUEM TOBapa, KOTOPBIM MO CBOEMY
XapaKTepy He TpebyeT 3aTapuBaHUsS U (UJM) YIaKOBKHU. ViMIlepaTUBHbIEe
HOpPMbl UMEIOT 6e3yCJ0BHBINA XapaKTep U MPUMEHSIOTCSA He3aBUCUMO OT
COTJIallleHHUsl CTOPOH, YbW [JeHCTBHUS He MOTYT NPOTUBOPEYHUTb TaKUM
HopMaM. B yacTHOCTH, AUCIIO3UTUBHON HOPMOHU fIBJISIETCA MOJIOXKEHUeE 1. 1
cT. 164 T'K, ycTaHaB/MBawollee HaCTyNJIeHHe NPaBOBbIX NOCAeJCTBUH 10-
CJe TOCyZAapCTBEHHOW DPErucTpanyy CAEeJIKH, eClIH TakKas perucTpanus
npeAycMOTpPeHa 3aKOHOM.

6. Ilo codepicaHulo TPpaXKAaHCKO-IPaBOBble HOPMbI NOJAPa3essoTcs
Ha yIpaBOMOYMBAMWIME, 0053bIBalOLIME U 3alpeljaloIiuMU. YIIpaBoMO-
YHBalolllell Ha3bIBAETCS HOPMA, CO3/Ar0Iasl YCA0BUS [ IPUOOpETEHUs
Y4aCTHUKAMH PEryJHUPYEMBIX OTHONIEHHH CYOheKTHBHBIX TPaXKAaHCKHX
npaB (Hanpumep, 1. 1 cT. 209 'K P®, B cujty KOTOpOro CO6CTBEHHUK UMe-
eT NPaBoO BJIAIETh, 10JIb30BATHCS U PACIOPSKATHCS CBOUM UMYILECTBOM).
3HaueHHe YNIPaBOMOYUBAKIIUX HOPM JJIs I'PaXKJaHCKO-IPaBOBOI'O pery-
JIUpOBaHUe ObLI0 packpbiTo B. M. XBOCTOBBIM, IO CJI0BaM KOTOPOTO:
«BbosibiIoe 3HaUYeHUe B mpaBe BCerja UrpaeT CBO60JHOE YCMOTPEHHE OT-
JleJIbHBIX JIUL, KOTOPbIM NPEJ0CTaBJIEHO CBOMM pacHopsKeHHeM olpeje-

9 Hepcecsiny B. C. O61was Teopus npasa U rocygapcrsa. M.: HOPMA, 2001. C. 391.
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JINTh CyJ b0y TOrO WJIM MHOTI'O NMPaBOOTHOIIeHUs. [l TOro, YTOObl 4acT-
Hble JIMIja MOTJIM JejlaTb TaKue PacClopsiKeHUs C IOPUAUYECKON CHUJIOH,
OHM JOJDKHBI MOJIYyYUTb OT NpaBa COOTBETCTBYWOILHE MOJHOMOYHUSA. JTH
MOJIHOMOYMS MNPeJOCTaBJAKTCA MM YHNOJHOMOYMBAKOIIUMU HOPMaMHU.
Oco6eHHO MHOTr0 TaKMX B I'PaXKJAHCKOM IpaBe, U160, KaK Mbl 3HaeM, BOJIs
YACTHBIX JIUL, IPU3HAETCs OOGBLIKHOBEHHO JIYYLIMM PeryJsiTOpoOM 4YacTHO-
npaBoBoro o6opora»1o.

O6s3bIBalolle HOPMbl YCTAHABJAMWBAWOT [ CBOUX aJpecaToB
onpefie/IeHHYI0  06s3aHHOCTb,  BbIP@XKAIOLIYIOC B COBEepLIEHUHU
npeANyCaHHbIX JeHCTBUH UJIM B IpeTepleBaHUHU JeHCTBUH APYroro JXLa
an6o sy, Tak, K 003aHHOCTSIM [1€pBOr0 poJia OTHOCUTCS, HalpuMep,
npeaycmotpeHHass cT. 210 'K P® 06s3aHHOCTh COGCTBEHHHKA HECTH
O6peMs cofep)xaHUsl TNpUHAJJexallero emy HMyilectBa. O6s3aHHOCTb
BTOPOTO poJia BbITeKaeT H3 mpeaycMoTpeHHoro cT. 359 I'K mpaBa
KpeAuTOpa YJepXXHWBaTb HaXOJSILYIOCS y HEro Bellb, MOJJIEXAILYIO
nepejaye JO/DKHUKY JIMGO JIMILY, YKa3aHHOMY JOJ/XKHHUKOM, BILIOTb [0
WCIIOJIHEHHUS JO/DKHUKOM Jlexalleld Ha Hero o6sg3aHHocTU 1,

Oco60ii pa3HOBUAHOCTBIO 00513aHHOCTEHN B IIpaBe SIBJISIIOTCS 3anpemul,
npejcTaBjsAlOIIMe COG0M NacCUBHble O00S3aHHOCTUU HeE COBepIIaTh
BOCIPELLEeHHbIX 3aKOHOM JelCTBUM. BaxkHeHILIUM rpaJjaHCKO-IIpaBOBbIM
3anpeToM (Tak cKa3aTb, OCHOBbIM 3AKOHOM 2paxc0aHCKO20 Npasd, BIIOJIHE
CPaBHUMBIM II0 3HAa4eHUIO0 C OCHOBHBIMM 3aKOHaMHU B MaTeMaTHKe!Z)
aBJseTcsa cdopMyaupoBaHHbId B c¢T. 10 'K 3anpeT Ha 3/10ynoTpebsieHue
rpaXkJaHCKUM NpaBoM!3. B rpaxZlaHCKOM IpaBe KOJIMYECTBEHHO IMpeo6-
JIalaloT yIpaBOMOYMBAOIMe U 3aNpelanliie HOPMbl, YTO 06bsACHAETCS
0c06eHHOCTSIMU MeTO/ia IPaXKJaHCKO-IIPaBOBOI0 peryJMpoBaHusl.

HHcmumymom TpaXkAaHCKOro NpaBa Ha3blBaeTCsl IPyINNa B3aWMOCBS-
3aHHBIX HOPM, PEryJMpYIOLIMX OIpeseseHHbIH BUJ, OLHOPOJAHBIX 00lile-
CTBEHHbIX OTHOIIEHUH (HalpuMep, HHCTUTYThI I0PUJUYECKOTO JIMLA, CAe-
JIOK, TpaBa COGCTBEHHOCTH, KYIUIM-TIpoJaxHu U JAp.). [locKosbKy MHoOrue
WHCTUTYTBI TPaX/IaHCKOT'0 NpaBa PeryJupyoT O4eHb MUPOKUHN KPYT OTHO-
IIEHUH, UX YacTO NOJpas/Ae/sioT Ha CY6UHCMUMymbl, WA NOOUHCMuUmMymeol.
Hampumep, MHCTUTYT KYIUIM-NIPOJAXKH BKJIOYaeT B cebsi CyOUHCTUTYTHI
PO3HUYHOM KYIUIM-NIPOJAKH, IOCTABKH, IHEPrOCHAGKEeHUS], KOHTPAKTalUH,
KyIJIN-IPOJA>KH HeABU>KUMOCTH U KYILJIM-TIPOAXKH NPeANPUSATHS.

10 Xeocmoe B. M. O611as Teopus npaBa. JJaeMeHTapHbIN oyepk. U3a. 6-e, ucnp. u gomn. M.:
Tun. Buabge, 1914. C. 118.

11 XapumoHosa I0. C. [IpuMeHeHue yJiepXaHUs KaK 00ecre4uTesSbHOM Mepbl B Mpej-
MIPUHUMATEJbCKUX foroBopax // [IpaBo u akoHomuka. 2015. Ne 12. C. 29-34; 32onuHukog I1. I1.
K Bompocy 06 oco6eHHOCTSIX BeIHBIX MpaB, 00eCneYHBaIMX HaJJIexalllee HCIOoJHEHHe
o6s13aTenbcTB // Poccuiickas roctunus. 2015. Ne 4. C. 8-12.

12 Cm.: [lomanos M. K., Anekcaudpos B. B, Ilacuuenko II. H. Anrebpa v aHaJlu3 3JIeMeH-
TapHbIX PyHKUKHA. M.: Hayka, 1981.

13 [Tokposckuti H. A. Yxas. cod. C. 106 u cien.
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2) Ilodompacab rpaXAaHCKOro NpaBa eCTb COBOKYMHOCTb pUANYe-
CKHX HOPM, PETYJIMPYIOIUX ONpe/ieleHHbIA po/J, 0611eCTBEHHBIX OTHOIIE-
Huil. K 4ucny nojgoTpacsieil rpakJaHCKOTO MpaBa OTHOCAT IPaBO JIKI,
BellHOe MpPaBo, JOTOBOPHOE MPaBO, JEJHUKTHOe MPaBoO, HACTEeACTBEHHOE
MPaBOo U MPABO UHTEJJIEKTYaJbHOM COOCTBEHHOCTH.

3) Ompacab TpaOXJAHCKOTO MPaBa B 1€JI0M eCTh YIOpsii0YeHHas COo-
BOKYIIHOCTb INOPHUAHWYECKUX HOPM, 06'beAI/IHeHHbIX €NMHCTBOM IIpeaMeTa
Y METO/ja IPaBOBOI'0 PETYJIMPOBAHUS.

4. Hesnb3s1 COTJIACUTBCS C HEPEAKO BbICKAa3bIBAEMOU B y4eOHOMU JIUTe-
paType TOUYKOU 3peHus], COTJIACHO KOTOPOH OCHOBHBIMH 3JIEMEHTAMHU CH-
CTeMbI IPAXK/JAHCKOTO MpaBa ABJSITCA 06Was U ocobeHHas yacmu'*. [lpu
TAKOM ImoJgxoJe NPpoOrUCXoAUT CMelleHne (B TOM 4YHCJie U Ha TEpMUHOJIOTU-
YeCKOM YpOBHE) CUCTEMbI TPAXKJAHCKOTO0 MpaBa KaK OTPacy NMpagea, ¢ 0/i-
HOH CTOPOHBI, U COOTBETCTBYIOIIUX OTPAC/IH 3aKOHOJATENbCTBA, a TAKKe
y4ebHOro Kypca, ¢ Apyroi CTOpoHbL. B mepBoM ciydae CTPYKTypa U CHU-
CTeMHasl OpraHu3anus TPaK/JaHCKOTO [TPaBa BbITEKAIOT U3 06’ beKTUBHBIX
3aKOHOMEpPHOCTeN, NPUCYLIUX INpeAMeTy MPaBOBOTO peryJaupoBaHUs,
a Takke U3 00IUX POpPMabHO-JIOTMYECKUX 3aKOHOB €ro mno3HaHus. Bo
BTOPOM 3Ke CJy4ae CTPYKTypa OIpejesieHa COOGpaKeHUSIMU YI06CTBa,
B TOM YHCJIe B IPUMEHEHUH, U UMEET BO MHOTOM yCJIOBHBIH XapaKTep.

WMeHHO JaHbIO NMOJOGHOW YC/JIOBHOCTH SIBJSIIOTCS CaMHU TEPMHHBI
«00611ast 4aCTb» U «0COGEHHAas YacTb». TeM He MeHee, Ceysl YCTOsIBIIeH-
c TpaJMLMH, KypC IPaKJaHCKOr0 NpaBa, U3y4aeMbld B BBICIIEH LIKOJIE,
NPUHSATO JIeJIUTh Ha OOy M 0COGeHHYI0 4yacTd. [Ipu aToM B mpoiecce
paccMoTpeHHUs 00Iel 4acTH TPaXKJaHCKOro MpaBa GOPMUPYIOTCS OCHOB-
Hble TpeJACTaBJeHUs (B TOM 4YHUCJIe TEOPETUKO-METOJ0JIOrUYecKue) o6
MHCTUTYTax rPaXKJAaHCKOr0 MPaBa, OTHOIIEHUsX, PErYJIUPYyEMbIX JaHHOU
OTpacJblo, U crnenudrKe rpaxkJaHCKO-NPaBOBOro perysanpoBanus. Oco-
OeHHad 4acTb rpaXXJaHCKOTO IpaBa, B CBOK o4Yepeab, UMeeT NpeaMeToM
HOPMBI, peryjimpyruuye otAgeJibHble BUAbI T'PAXKIAHCKUX OTHOIIIEHUH ([LO-
TrOBOpHbIE U BHEJOTOBOPHble 0653aTe/IbCTBA, HAC/IeJCTBEHHOE IMpPaBo,
aBTOPCKOE MPABO, 3JIEMEHThI MEX/AYHAPOAHOTO YaCTHOTO Mpagsa)ls.

5. llofo6HO cucTeMe mpaBa B L[eJIOM, FPaXkJAaHCKOe MPABO BBHIMOJIHSIET
psAn GyHKUME, 06yCJIOBJIEHHBIX €ro CyI[HOCTbIO U COI[MaJbHBIM Ha3Haue-
HUeM 6. DyHKyusaMu 2paxcoaHcko20 npasa HA3bIBAIOTCS OCHOBHbIE HANpPaB-
JIEHUS TPak/IaHCKO-TIPaBOBOr0 BO3/EHCTBUS Ha OOLIECTBEHHbIE OTHOIIIE-
HUS, COCTaBJAKLIME NpeAMeT peryJupoBaHUs JaHHOU oTpacau. llpu

14 CM.,, B yacTHoCTH: ['pakaHckoe mpaBo. Y4ue6HUK. B 2 T. / Ilox pea. B. M. I'onrasno.
Uzp. 2-e, nepepab. u gom. T. 1. M.: CrartyT, 2017. C. 60.

15 Cm.: 'paxkaHckoe npaBo. Yue6Huk. B 2 1. / Ilog pen. O. H. Capguxosa. T. 1. M.: Opug,
¢upma «Kontpaxr», KUHOPA-M», 2006. C. 15.

16 Padeko T. H., Toncmuk B. A. ®yukuuu npasa. H. HoBropoa: Usg-Bo Hukeropog,. mxo-
sl MBJ1 PO, 1995. C. 28.
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3TOM Ba)KHEeMIIMMHU QYHKUUAMHU IPaxAAaHCKOr0 NpaBa SBJASIOTCA pezy/s-
mueHas U oXpaHumeabHass GyHKIUY.

6. Ilox perynsiThBHOU GYHKLMEH NMOHHMAaeTCsl TaKoe HalpaBJieHHe
IIpaBOBOTO BO3JEMCTBUA, B paMKax KOTOPOro NPOUCXOAMUT INpHUAAHHE
I0pUANYecKoi GopMbl OTHOLIEHUAM, GaKTHYECKH CYIeCTBYIOIUM MEeXAY
YJleHaMHu O0OlLecTBa, NOCPeACTBOM HaJleJleHUs] YYaCTHUKOB JaHHBIX OT-
HOIEeHUH CyO'beKTUBHBIMU IpaBaMM U 00513aHHOCTSIMH, NPUJAIOLIMMU
YIOpAL0YeHHOCTh UX NOBeJeHUI0. BaxkHellell OTJIMUUTENBHOU 4epTOi
IPaXKJJaHCKO-NIPaBOBOM peryJ/siluu sIBJAseTCS TO, YTO OHA INpeJjnoJiaraeT
aKTHUBHYIO POJIb YAaCTHBIX QU3NYECKUX U IOPUAMYECKHUX JIML, CaMOCTOs-
TeJIbHO PEryJMpyroIUX COOCTBEHHble B3aUMOJENCTBUSA, yCTaHABJNBas
CyO'beKTUBHbBIE IIPaBa U 06513aHHOCTH NPU NIOMOIIU OTOBOPOB, 3aK/II04a-
eMBbIX ApyT ¢ ApyroM. TakuM 06pa3oM, B OTJIMYHE OT y6JIUYHO-IIPAaBOBOIO
peryJiupoBaHUs, UMEIOLIero BepTUKAIbHbINA, HepapxXxUiecKui xapakrepl?,
peryJMpoBaHue B cpepe rpaxclaHCKOro npaBa fIBJseTC OPHU30HTAJIb-
HBIM, KOOPJJMHALJMOHHBIM U MOXET pacCMaTpPUBATbCs B KayecTBe OJHOMU
13 Pa3HOBUJHOCTEH COLUATBbHOIO CaMOperyJIMpOBaHHUs.

B o611eit Teopuu npaBa peryJIsTUBHYI0 QYHKIMIO 0Jpa3/ie/IsIoT Ha JiBe
noAQYHKIUU: CTATUYECKYI0 U JUHAMU4YecKyrol8. PeryjsiTuBHas cTaTude-
ckas noAQYHKIMA UMeeT CBOeH Iie/blo 3aKpelieHle HauboJjiee 3HaYUMbIX B
COLIMA/IbHOM IlJIaHE OTHOILIEHUH, obecrieyeHHe UX CTa6UIbHOCTH U OTHOCH-
TeJIbHOM HeM3MeHHOCTH. [laHHas NoAQyHKIUA peann3yeTcs, Ipex/e BCero,
B paMKax MHCTUTYTa NpaBa COGCTBEHHOCTH, & TAK)Ke UHCTUTYTOB aBTOPCKO-
ro mpaBa U NpaBa MHTEJJEKTYaJbHONH COOCTBEHHOCTU. PerysnsTuBHas Ju-
HaMU4yecKast NoAPYHKIUs 06ecrieduBaeT JUHAMUKY OOIIEeCTBEHHBIX OTHO-
IIeHUH, BKJIIOYas o6pallleHre COIMalbHbIX 6J1ar, BbICTYNAIOLMX 06'beKTaMU
yKa3aHHbIX OTHOIIeHUH. Peanusanyio JaHHON NOAPYHKIMU CIy»KaT UHCTH-
TYThI JOTOBOPHOTO NpaBa, Hac/1eICTBEHHOr0 paBa U T. II.

7. OxpaHUTe/NbHast QYHKIMS UMeEeT CBOEH Lieibl0 3alIUTy UMYIlle-
CTBEHHBIX U JIMYHbIX HEHMYIleCTBEHHbIX NIPaB U UHTEPECOB YYaCTHUKOB
TPaX/JAHCKHUX OTHOLIEHWH. B rpakJaHCKOM NpaBe pea/ju3alis JAaHHOU
GYHKIMY HallpaBJ/ieHa Ha pellleHHe TpeX OCHOBHBIX 3a/1a4, a UMEHHO:

a) BOCCTAHOBJIEHHE HapylLIeHHOro NpaBa WM YLeMJIEHHOr0 HHTepe-
ca, IpuBeJieHHe 00IleCTBEHHOTO OTHOIIEHHUsI B TO COCTOsIHHe, KOTOpoe
CyI11eCTBOBAJIO /10 HAPYLIEHHUS;

17X0Ts1 U B OTpAC/AX My6JUYHOrO IpaBa, 0CO6EHHO B KOHCTUTYLHOHHOM U MYHULIHU-
maJbHOM MpaBe, 3HAYeHHE HepapxXHYecKHX CBfA3ed He cjeAyeT aGCOJIOTH3UPOBATh, IO-
CKOJIBKY B COBPEMEHHOM 00I1ecTBe My6/IMYHO-IPaBOBOe PeryJMpoBaHHe TaKXKe coYeTaeT B
ce6e 31eMeHThl TOCyAapCTBEHHO-BJIACTHOTO BO3/IeHCTBHS Ha 06LeCTBEHHbIe OTHOIIEHHS C
3JleMeHTaMH CaMOoperyJMpoBaHM, OCYIeCTB/IeMOr0 Ha JOrOBOPHOH OCHOBE I0PHUUYECKH
paBHBIMU U aBTOHOMHBIMU cyGbekTaMu. CM.: Pasysaes H. B. MojepHU3aLusi rocyAapCcTBeH-
HOTO ympaBJ/ieHHus Kak ¢pakTop 3Bosronuu rocygapctea // Hayunsie Tpyabl C3UY PAHXuIC.
2017.T. 8. Bbim. 4 (31). C. 221-229.

18 Cm.: Asekcees C. C. O61as Teopus npasa. U3g. 2-e, nepepab. u gon. M.: TK Ben6u, U3 g-
Bo «IIpocnekT», 2008. C. 132.

15



6) KOMIIeHCAllMl0 UMYIeCTBEHHOr0 WJIM MOPaJbHOr0 BpeAa, MPUYH-
HEHHOT0 HapylleHHEeM;

B) mpeAoTBpalieHue (MpeBeHLMsI) BO3MOXKHBIX CAy4aeB HapyLIEHUs
IpaB U UHTEPECOB CyO'beKTOB B OyAyleM.

Ucxopsa u3 3TUX coo6pakeHUH, B paMKaX OXpaHUTeJbHOH QyHKIUU
IPaXKAaHCKOTO0 NpaBa, BEIAENAIOT TPU N0APYHKIMU: BOCCTAHOBUTE/ILHYIO,
KOMIIEHCAaTOPHYO U PEeBEHTUBHYIO.

§ 2. [IpeaMeT rpakjaHCKO-NIPABOBOT0 PETyIMPOBAHUSA

8. Kak nmokasaHo B mpefpiayuieM naparpade, rpakjaHcKo-IpaBoBoe
peryJupoBaHUe INpeAcTaBJseT co60i yrnopsfouuBaiollee BO3/eHCTBUE,
OKa3blBaeMoOe T'PAKJAHCKUM IPaBOM Ha IOBeJeHUe 4YJeHOB O0O0INecTBa,
MOCPe/ICTBOM HaJleJIeHUSI UX CYO'beKTUBHBIMU NMpaBaMH U 00513aHHOCTS-
Mu. B cooTBeTcTBUM co cT. 2 'K PO, npegmMeToM rpakaaHCcKo-IIpaBoOBOIo
pEeryJupoBaHUsl BbICTYNAKT UMYILECTBEHHbIE U JIMYHbIE HEUMYIIIECTBEH-
Hble OTHOLIEHUs], OCHOBaHHbIE Ha PABEHCTBE, aBTOHOMHUHU BOJIU U UMYIIe-
CTBEHHOH CaMOCTOSITeJIbHOCTH YYaCTHUKOB (puc. 1).

I'paxaaHcKue
OTHOILEHUs

JINYHbIE
HerMyleCTBEHHbIe

HUMYLECTBEHHbIE

CBsI3aHHbIE C He CBsi3aHHbIE C
CTaTU4YecCKue AUHaMU4YeCKre
UMYLeCTBEHHbIMU HUMYLeCTBEHHBIMH

Puc. 1. [Ipedmem 2padxc0aHcko-npagosozo pezyAupo8aHusi U e20 cCmpykmypa

OmpepeneHue npeaMeTa rpaXJaHCKO-IIPAaBOBOT'0 PETyJIUPOBaHUs, €ro
CcOCTaBa U CTPYKTYPbl, IPUHAAJIEKUT K YUCAY BaOXXHEWIIUX 3aJady HayKU
rpaXkKJaHCKOI'0 MpPaBa, BbI3bIBAaIOLIel aKTUBHbIE AUCKYCCUM B IOpUAUYE-
ckolt siutepaTtypel?. Ilo cnpaBefinBoMy B 1iesioM MHeHMI0 B. B. Bacusbe-

19 CM. nofpo6Hee: lllesuyk C. C. K npo6sieMe onpejesieHUs NpejMeTa Ipax/JaHCKOro npasa
// Antaiickuil opuudeckuil BectHUk. 2014. Ne 6. C. 97-101; Mapkosa M. I'. K Bonpocy o noxs-
THU NPeJMETa OTPAC/U IpakaaHckoro npasa // Hayunblie Tpyast C3UY PAHXul'C. 2015. T. 6.
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Ba: «Pelaroias poJsib npejMeTa NpaBOBOTO PeryJMpPOBaHUS NPOSIBASIETCS
B HEOOXOJUMOCTHU obeclieyeHUsl perjgaMeHTalUu Bcex cdep oOIecTBEH-
HOM KH3HH, BXOJSAIMX B IpeIMeT PeryJUpoBaHUs OTPAC/IH IpaxkJaHCKoO-
ro npaBa» 2%, BoT no4eMy OT yCIEeLIHOr0 pelleHNs JAHHOU 3a1a4d 3aBUCST
6ecripo6eJIbHOCTh U I0JIHOTA IPAaBOBOrO pPeryJMpoBaHHUS UMYIIleCTBEH-
HBIX U JINYHbIX HEUMYLECTBEHHBIX OTHOLIEHUH U, B KOHEYHOM UTOTE, 3¢-
bEeKTUBHOCTb NPABOBOTrO perynaupoBaHus?l. Eme pUMCKHM OpPUCTaAM
NpUHaJJIealu OTAesbHble 3aMeYyaHus, KacaBlLIMecs CTPYKTypbl IpejMe-
Ta TPaXXAAHCKO-NPABOBOTO peryjupoBaHus. Tak, COTJIacHO, CTAaBLIEMY B
JaJbHelIllleM XpecTOMaTUMHBIM, YTBepxAeHUI0 [as, rpakaHCKoe IpaBo
peryJupyeT OTHOLIEHUs, CKIaAbIBaIOIMeCs] 110 TOBOAY CTATyca JIUL, WU
IIPaBOBOTO PeXXHUMa 06'bEKTOB HJIU 110 TIOBOAY CYIeOHBIX UCKOB22,

9. He MeHblllell HayYHOU M MPAKTUYECKOH 3HAYMMOCTBIO 06JafaeT
npo6sieMa OTIPaHUYEHHs MPeJMeTa IPAKIAHCKOr0 MpaBa OT NpPeJMEeTOB
CMEeXHBbIX C HUM OTpacJiel IIpaBa U 3aKoHoAaTebcTBa Poccuiickoit Pefe-
pauun. Ocobyio CJ0XKHOCTb JaHHOW Npo6JeMe NpUAAeT TO 06CTOSATEb-
CTBO, YTO OTHOILIEHMS, CKJIabIBAIOIIHMECS 10 TOBOJY O HUX U TeX Ke 00'b-
eKTOB (HampuMep, UMYLIECTBEHHBIX 6J1ar), MOTYT COCTaBJSTh HpeAMeT
peryJiMpoBaHus pasjMYHbIX oTpacieid. BoT noyeMy cnenuduka orpacie-
BOTO NpeAMETA ONpe/iessieTcsl He TOJbKO NPUPOJOH PeryjupyeMblx OT-
HOLIEHUH, HO U CYO'bEKTHBIM COCTABOM, a TAKXe XapaKTepoM B3aUMOOT-
HOUIEHWH, CKJIAJbIBAOIINXCS MeXAy CcyOobekTaMmu 23. Tak, pasiuuue
IpeAMeTOB TPaXAAHCKOT0 U KOHCMUMYYUOHHO20 npasa NMPOUCTeKaeT U3
JIByCOCTAaBHOCTH IIpeJMeTa KOHCTUTYLMOHHO-IPAaBOBOTO PEryJIMpPOBaHHUS,
BKJ/IIOYAIOLIET0 B ce6sl OTHOLIEHHUS ABYX BUJOB: a) MeXAy JUYHOCTBIO U
rocyZapCTBOM IIO IIOBOJY OCHOBHBIX PaB U CBOGOJ, YesJ0BeKa U Ipakia-
HUHA ¥ 0) MeX/Jy rocyZapCTBEHHbBIMU OpraHaMH IO MOBOJY yCTPOMCTBA
rocyZapcTBa U OpraHM3aluy rocyiapCTBEHHOU BacTu 24,

Ne 3 (20). C. 83-91; bakaesa H. B. TpaxkjaHCcKoe MpaBo Kak oTpac/b npasa // 3akoHbl Poccuu:
OIBIT, aHa/IN3, npakTUKa. 2017. N2 3. C. 93-102; Cepeeesa E. C. HoBb1i NoJX0/| K ONpeieJIEHUI0
npeAMeTa Tpax/JaHckoro npasa // 'ocygapcTBo M mpaBo B W3MeHsAOIeMcs MUpe. MaT-sbl
I HayuHO¥ KOHepeHIMHU ¢ MexxAyHapo,. yyactheM. H. HoBropog: Poccuiickuii rocyjapcTBeH-
HBIM yHUBepcuTeT npaBocyaus, [IpuBomkckuit uumain, 2017. C. 442-448.

20 Bacuaves B. B. llpeiMeT rpakjaHCKO-NIPAaBOBOTO PeryJMpoBaHUA KaK OCHOBHOM CH-
cTeMoo6pasywIiui GaKTop oTpaciu rpaxiaHckoro npasa // [IpaBoBoe rocysapcTBo: TEO-
pus ¥ npaktuka. 2010. Ne 4 (22). C. 49.

2106 3¢pPpeKTUBHOCTH MPABOBOTO PEryJUPOBaHUsS CM. noJpo6Hee: HukumuHckuil B. U.
3bdeKTUBHOCTL HOPM TPyAOBOTO HpaBa. M.: Opua. uT., 1971. C. 34 u cnen,.

22 ['qil. Unctutynuu. M.: Opucts, 1997. C. 19.

23 CM.: Pasysaeg H. B. [lpaBoBasi cucTeMa W KpUTepHUH oTpacieBod anddepeHuanuu
npasa // 3BecTus BeICIIMX yuyeGHBIX 3aBeieHUH. [IpaBoBesenue. 2002. Ne 3 (242). C. 33-35.

24 Cm., B yacTHocTU: KoHroxoea U. A. KoHctutyroHHoe npaBo Poccuiickoi Peznepanyu.
O6was vacte: Kypc sekuuit. M.: Topogen, 2006. C. 36-60; Koszoea E. U, KymaguH O. E. Kon-
CTUTYLIMOHHOE NpaBo Poccuu: YueGHUK. 4-e U3z, nepepab. u gon. M.: Ben6y, IIpocnekt, 2008.
C. 31-37; Asakwsin C. A. KonctutyuuoHHoe npaBo Poccuu. B 2 T. U3z, 4-e, nepepa6. u gom. M.:
Hopwma, Uudpa-M, 2010. T. 1. C. 19-29; bazaaii M. B. KoHctutyurnonHoe npaBo Poccuiickoi
Depepanuu: Yue6Huk. 10-e usf, nepepab. u gomn. M.: Hopma, Uudpa-M, 2013. C. 17-18.
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WHBIMU c/I0BaMH, OJHUM U3 IJIaBHBIX CyO'b€KTOB KOHCTUTYLHOHHOTO
npaBa fIBJSETCS TOCYJapCcTBO, BhICTYIAllee Kak 1esoe. COOTBETCTBEH-
HO, €C/IM OTHOLIeHHS, 00pasywliyde NnpeJMeT TPakAaHCKOro IpaBa, He
npeAnoJaraloT 06s3aTeJbHOr0 y4acTUsl I'OCyJapcTBa, TO ydacTHe rocy-
JlapCcTBa B OTHOIUEHMSAX, pPeryJupyeMblXx HOPMaMHU KOHCTUTYLHOHHOTO
npaBa, sBJsAeTCs HeobxoauMbiM. KpoMe Toro, Konctutynus Poccuiickoit
®enepanuy, 6yAy4d OCHOBHBIM 3aKOHOM CTpPaHbl, peryJupyeT HauboJsee
3HAYUMMble  OTHOLIeHHWs, o6pasywigde  GyHAAMEHT  COLHUAIbHO-
3KOHOMMYECKOTO0, MOJUTUYECKOT0 U MPABOBOTO yCTPOUCTBA 061ecTBa 25,
[103TOMy KOHCTUTYLIMOHHO-TIPaBOBble OTHOLIEHHUS OT/IMYAIOTCA OT I'PaX-
JIAHCKO-IIPAaBOBbIX CBOMM MacIITa60M, 03BOJIAIOLUIUM 3TUM OTHOLIEHHUAM
$opMUPOBATHL OCHOBY COLUATbHOM CTPYKTYPhI 0011[eCTBA.

OTHOILIEHHUS, BXOJSAIME B COZEpXKaHUe NPEeAMETOB IPakJaHCKOro U
adMUHUCMPAMUBHO20 Npasa pasjNYalOTCs, B IePBYI0 o4yepe/ib, XapaKTe-
pOM B3aMMOJeHCTBUS YYaCTHUKOB COOTBETCTBYIOLIMX OTHOLIeHUH. UMmy-
IleCTBEHHbIE U JIMYHble HEHMYILeCTBEHHble OTHOILEHMUS, peryjaupyemsole
IpaXKAaHCKKUM NpaBOM, UMeIOT KOOpPJHWHAIMOHHBIA XapaKTep, OHU OCHO-
BaHbl Ha PaBEHCTBE YYAaCTHUKOB, HUKTO U3 KOTOPBIX (B TOM YHUC/E My6-
JIMYHO-TIIPABOBble 06pA30BaHHUsl, UX OPTaHbl U JOJIKHOCTHBIE JIMLA) He
06J1aZ1a10T UCIOJHUTEbHO-PACIOPAAUTENbHBIMU OJHOMOYUSAMHU, Heob6-
XOAUMBIMU JJII TOTO, YTOOBl NMPUHYAUTEJBHO HAaBA3bIBATb CBOIO BOJIIO
JpyruM ydacTHUKaM. HanmpoTus, 60/IbIIMHCTBO OTHOLIEHUH, COCTaBIIA0-
IMX MpeJMeT aJMUHUCTPAaTHUBHO-NPABOBOI0 PEryJUPOBaHMS, OCHOBAHO
Ha BJIACTU U NMOAYMHEHHUH, UMeeT Cy6OpAHHALMOHHBINA XapakTep. Ux 06s-
3aTeJIbHBIMM YYaCTHUKaMHM BBICTYHNAIOT OPraHbl TOCYyAapCTBEHHOTO
ynpaBjeHus U JLO/HKHOCTHBIE JIMIA, YTO 03BOJISET ONpeieATh a[MUHU-
CTPaTHUBHO-NPaBOBble OTHOLIEHUS KaK yIpaBJieHYecKHe II0 NpeuMylie-
CTBYZ26. 3TO 06CcTOATENBCTBO akLeHTUpyeTcs 10. H. CTapusioBbiM, 1o ciio-
BaM KOTOPOro, «<a/IMUHUCTPATUBHO-IIPABOBbIE OTHOIIEHHS] BOSHUKAIOT Ha
NOYBe YIpaBJIEHHs, OPraHU3aLMM YIpaBJeHHUs, yNpaBJeHYECKOH Aes-
TeJIbHOCTU OpPraHOB YIpaBJjleHUs, Npoliecca ynpaBJeHHUs, aJJMUHUCTpaA-
TUBHOTO IIPOLieCCa, 3al{MThl IPpaB ¥ CBOGOJ IPaXkAaH OT HellpaBOMEPHBIX
JIeACTBUH U pellleHUH OpraHoB yIpaBJjeHUs (MX AO/DKHOCTHBIX JIML, FOCy-
JlapCTBEHHBIX U MYHULUNAJbHBIX CIYKALTUX)» 27,

10. K afMHUHUCTPAaTUBHOMY NpaBy NPUMBIKAIOT TaKHWe OTPaAC/H, Kak
duHaHcogoe 1 HA/102080€ Npaso, NpeJMeTOM KOTOPBIX ABJSIOTCI UMYILe-

25 Ocasentok A. M. KOHCTUTYLIHOHHOE NPAaBO B CUCTEME POCCUHCKOIO MpaBa: YHUKaJb-
HOCTb NpeJMeTa 0Tpacau // AkTyasnbHble npo6JeMbl poccuiickoro mpasa. 2018. Ne 10 (95).
C. 56.

26 Cm.: Ko3snoe 0. M. TlpeiMeT COBETCKOrO0 aZlMMHUCTPAaTUBHOro npasa. M.: U3sa. MIY,
1967. C. 8; AmamaHuyk I. B. ObecneyeHre pallOHaJIbHOCTH rOCYAaPCTBEHHOTO yIPaBJIEHUS.
M.: Opug,. sut., 1990. C. 35-39.

27 Poccunckuil b. B, Cmapusos F0. H. AfMuHHCTpaTUBHOe n1paBo. U3p. 4-e, nepecM. u Jom.
M.: Hopma, Uudpa-M, 2010. C. 70.
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CTBEHHble OTHOIIEeHHs], CKJIaJiblBalolIecs Mo MoBoJy GUHAHCOB (JeHex-
HBIX CPeJCTB) KaK Pa3HOBMUAHOCTH HMMYyIeCTBEHHBIX GJsar. HekoTopele
1opucTsl npoinoro (Hanpumep, K. /. KaBesiuH) paccmaTpuBanu o6paiie-
HUe QUHAHCOBBIX CPEJCTB, OCYLIECTBJIsIEMOe B paMKax HaJOTOBBIX U Qu-
HAHCOBBIX OTHOIIEHUH, B KauecTBe Pa3HOBUAHOCTH IpaXJaHCKoOro o6o-
pOTa, a CaMH 3TH OTHOIIEHHs NPUUYUCASIIN K PaKAaHCKO-IIPaBOBbIM 28,
CoBpeMeHHble IIMBUJIMCTBI MbITAOTCA OTTPAHUYUTL NpPeAMET IpakAaH-
CKOTO IIpaBa OT IpeAMeTOB GpUHAHCOBOr0 U HAJIOIOBOTO NpPaBa, PYKOBOJ-
CTBYACh GYHKIMOHAJIbHBIM NPU3HAKOM. [10 UX MHEHUIO, leHbI'Y KaK 00'b-
eKT (QUHAHCOBBIX M HAJOTOBBIX OTHOLIEHHWH He BBLICTYHNAIOT Mepoi
CTOMMOCTH TOBApOB, A SBJSAIOTCS UCKJIIOYUTEIBHO CPEJCTBOM HaKoOILIe-
HUA2%. OgHAKO OoA06HOE 060c06/IeHHe pa3IMYHbIX QYHKIUMN JleHer npej-
CTaBJIsIETCS COMHUTEJbHBIM, C HAQYYHOH TOYKM 3peHUsl. [IpaKkTUYecKH xe,
KaK IOKa3aJid 3KOHOMMCTBI, MONBITKA MCIOJIb30BaTh TOCYyJapCTBEHHbIE
bUHaHCHI B 1|eJIfIX HAKOILJIEHUS CIIOCOOHO, C Y4€eTOM TPY/JHO NPOrHO3UpY-
eMOH B JIOJITOCPOYHOH IepCleKTHBe BOJIATHJIBHOCTH (UHAHCOBBIX
cpeacTB3, cIpoBOLUPOBATh HECTAOUIBHOCTb PHIHKOB (CBU/ETEJbCTBOM
yeMy SIBJIseTCS MUPOBOM ¢prHaHCOBBIN Kpusuc 2008-2009 rr.)31.

[IpepcraBisieTcss LiesecO06pasHbIM NOAXOJUTb K (GHUHAHCOBOMY U
HaJIOTOBOMY INpaBy C TeMH e KPUTepHUsMH, KOTOpble HCIOJb30BaJNCh
IpU BblJeJeHUH NpeJMeTa IpaBa aJMHUHUCTpATUBHOro. Peub ujeT 06
0COGEHHOCTAX CyO'beKTHOr0 COCTaBa U XapaKTepe B3aUMO/IeICTBUI Mex-
[y cy6’beKTaMHU COOTBETCTBYIOIMX OTHOLIEHUH. PYKoBOCTBYsICh YKa3aH-
HbIMU KpUTEpPUAMH, CTAHOBUTCSA SICHBIM, 4YTO GMHAHCOBOE MPABO peryJiu-
pyeT OCHOBaHHble Ha aJMHUHUCTPAaTUBHOM IOJYMHEHUM OTHOLIEHUS
MeX/ly OpraHaMU ynpaBJieHusl U JOKHOCTHBIMH JIMIJAMHU 110 IOBOAY roc-
yAApCTBEHHBbIX U MyHUIMNAJIbHBIX GUHAHCOBBIX cpecTB. CXo/lHOe ompe-
JleJleHue NMPUMEHUMO U K OTHOLIEHUSIM, COCTAB/SAIOIMM MpeAMET HaJIo-
roBOrO MpaBa, C TO! JIUIIb Pa3HULEH, YTO YYaCTHUKAMU 3TUX OTHOLIEHUH
BBICTYNAIOT, C OJJHOW CTOPOHBI, FOCYAAapCTBO, MyHUIMIIaJIbHble 06pa30Ba-
HUS, MX OPTaHbl U JO/DKHOCTHBIE JIMIA, a C APYToM, rpaXkJaHe U OpraHusa-
IIMM — HaJIOTONJIaTeJIbIUKN 32,

11. TlpeaMeT rpakgaHCKO-NPABOBOrO peryJHUpOBaHUA CJeAyeT OT-
rpaHUYMBaTL U OT INpeAMETOB NpeAIpUHUMATENbCKOIO U TPYLOBOIO

28 KagesauH K. /1. [lpaBa 1 06513aHHOCTH 110 UMYIECTBaM U 06513aTeJbCTBA (B MpUMeHe-
HUU K PYCCKOMY 3aKOHOZATeJNbCTBY. ONbIT cucTeMaTHdeckoro onucanus) // K. /l. Kapesun.
N36paHHble MPOU3BeieHUs 110 rpaxKAaHckoMy npaBy. M.: Llentp H0pHUudoP, 2003. C. 447.

29 CM., B yacTHocTH: 'paxkaaHckoe nmpaBo: Yye6HUK. B 3 T. / OTB. pex. A. II. Ceprees,
10. K. TosicToit. U3p, 6-e, mepepab. u gon. M.: TK Besi6u, Usg-Bo Ilpocnekt, 2005. T. 1. C. 14.

30 CM.: MaHdeavbpom b., Xadcou P. JI. (He) nocaymnble poiHKU: PpakTasbHas peBoJIIo-
uus B duHaHcax. M.: U3a. jom «Busbsime», 2006. C. 153.

31 Cooper G. The Origin of Financial Crises. New York: Random House, 2008. P. 45.

32 Cm., HanpuMep: [lempuikuna H. H. K Bonpocy 0 COOTHOIIEHUH HOPM aJMUHUCTPATHB-
Horo ¥ ¢unHaHcoBoro npasa // Becthuk MTMUMO-YuuBepcuTteTa. 2013. Ne 3 (30). C. 110-115.
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npaBa. [IpednpuHumamenbckoe npaso Kak OTpPacjb MpefCcTaBJseT co60M
CUCTEMY IOPUANYECKUX HOPM, PEeryJUpYyIOLMX pa3sHONJIaHOBble OTHOIle-
HUS$l, CKJIaAbIBaIoOIMecs ¢ yYacTHeM KOMMep4YeCKHUX OpraHu3alui U HHHU-
BU/lya/IbHBIX NIpeAIpUHUMaTe/ el B X0/le OCyllecTBAeHUsI MU NpeANpH-
HHUMAaTebCKOH JesTeNbHOCTHU. [IpeMeT npeAnpruHUMATENBCKOIO MPaBa,
pPaBHO KaK W MECTO, 3aHMMaeMoe JJaHHOH OTpacJbl B CHCTEMe MpPaBa,
NPOJ0/IKAET BbI3bIBATh AUCKYCCUU33. COrJlacHO MO3ULMH, pasjeisieMOoU B
HacTosllee BpeMs 60JIbIIMHCTBOM aBTOPOB, NpeANpUHUMAaTE/IbCKOe Npa-
BO IpejcTaBJ/seT cO60H KOMILJIEKCHYIO OTpac/b, 4Yell npeAMeT codyeTaeT
OTHOLIEHHUsI BepTUKa/JbHO-UEPAPXUYECKOT0 U I'OPHU30HTAJBHOIO Xapak-
Tepa3t. CyObeKTaMd HpeANpPUHUMATEJbCKOTO IpaBa BBICTYIAIT KOM-
MepuYecKre OpraHU3alMd W WHJWBHAYyaJbHble NPeANpPUHUMATENH HPU
aKTUBHOM Yy4YaCTHU TOCYAApPCTBA, PEryJHUPYIOILIEro mnpeAnpHHUMATE/b-
CKYIO ZlesiTeIbHOCTb. KpoMe TOro, IpejMeT JJaHHOH 0Tpac/y He BKJIIOYaeT
B ce0s JIMYHble HEHMYyIlleCTBeHHble oTHoUIeHUs. TakuM o6pas3oM, npej-
MeT NpeANpHHUMATebCKOro NpaBa sBaseTcs 6oJiee Y3KUM, 4eM NpeMeT
npaBa rPaXAaHCKOr0 U OTJIMYAETCS OT HEro0 XapaKTepPOM PETyJIHPyeMbIX
OTHOLIEHUH U CYO'BEKTHBIM COCTAaBOM. B mpeaMeT npeAnpuHUMATENbCKO-
ro mpaBa BXOJSAT KaK yIpaBjeHYeCKHe OTHOLIEHMs C yYacTHUEM rocyzap-
CTBAa, €ro OPraHoB U J0J/DKHOCTHBIX JIMI, OCHOBaHHbIE Ha BJIACTH U MOAYH-
HEHHM, TaK M OCHOBaHHble Ha pABEHCTBE OTHOLIEHUS MEXIY
X03SHCTBYIOLUIMMU CyO'bEKTaMHU.

CBOMMU 0COGEHHOCTSMU 06J1aZlaeT U NpeaMeT PeryJIupoBaHUs mpy-
008020 npasa. XapaKTepHON 4yepTOM, NpUCYILell OTHOLIEHUSM, BXOASAILIUM
B IpeAMeT JJAHHOM OTpac/y, c/leAyeT CUYMTATh HaJW4YMe PacCHopsauTesb-
HbIX U MHBIX BJIACTHBIX IIOJIHOMOYMH y OJHOM M3 CTOPOH OTHOILEHWUS,
a MMEeHHO y paboTozaTesisi, MIPU TOM, YTO B HOpPMajbHO-IOPUANIECKOM
IJIaHe PaGoOTHUK U paboTojaTesb, OyAy4d CTOPOHAMH TPYLOBOrO AOro-
BOpa, paBHbl (cT. 16 TK P®)35. Uctopuuecku BiaacTb paboToAaTess B OT-
HOLIEHWH HAaeMHOTO paGOTHHKaA MpUILJIA Ha CMEHY I'OCIOACKOM BJIAaCTH C
nepexoZioM OT TPAJUIMOHHBIX (arpapHbix) o6uiecTB /JpeBHEro mMupa u
CpeZlHUX BEKOB K COBpeMeHHOMY (MHAycTpUaibHOMY) 0611ecTBy HoBoro
BpeMeHM36. B 3TOM, Kak Npe/CTaB/asgeTCsl, U COCTOUT OTJIMYMeE NpeJMeTa

33 CM. nogpo6Hee: Hadexcun H. H. MecTo npeJNpuHUMATENbCKOrO MpaBa B MPAaBOBOU
cucreMe Poccuu u TeHZeHUUU ero pa3BuTus // BecTHuk BopoHexckoro uHctutyTa MB/L
Poccun. 2008. Ne 4. C. 25-28.

34 Ckeopyosa T. A., Cmoaenckuli M. b. [lpegnpuHuMaTesnbckoe npaso. M.: Octunuadopm,
2014.C. 11 u cnep,

35 TpymoBoil kogekc Poccuiickoit Pepepanuu. YTB. PefepasbHBIM 33aKOHOM OT
30.12.2001 Ne 243-®3. B pex. PenepasnbHoro 3akoHa ot 27.12.2018 Ne 542-93 // C3 PO.
2002.Ne 1.Y. 1. CT. 3; 2018. Ne 53. 4. 1. Ct. 8468.

36 CMm. noapo6Hee: Taaw /1. C. TpynoBo# gorosop: LiuBuircTudeckoe uccienosanue. Y. L.
061wue yuyenust. dpocaasib: Tum. ry6. npasi., 1913. C. 168-170; Xoxso0s E. b. UcTopus Tpyzaa
u TpyAoBoe npaso. T. 1. UcTopust Tpy/ja B KOHTEKCTe X0351iCTBEHHBIX, IOJIUTUYECKUX U MEH-
TaJibHbIX cucteM. CII16.: U3a. CII6TY, 2013.
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TPYZ0BOro NpaBa OT NpeJMeTa NpaBa rpaxaaHckoro. Eciu B mepBoM ciy-
Yyae aBTOHOMHbIe U (pOpPMaJibHO paBHble UHAUBU/BI 106POBOJILHO BCTY-
NalT B OTHOILEHUS, IpeJoJaramliie noJ4uHeH e BJacTu paboTojaTe-
Jis, TO BO BTOPOM CJIy4ae aBTOHOMHs BOJIHM, GOpMaJibHOE PAaBEHCTBO U
MMYLleCTBEHHAs CaMOCTOSITeJIbHOCTb yYaCTHUKOB OTHOLUEHUH HCKJIIO-
YaloT JIt0Oble MPOSIBJEHUS BJACTU OJJHUX CyO'bEKTOB HaJl APYTUMHU 37.

12. O6paTtumMcs GoJjiee AeTaJbHO K PAaCCMOTPEHHUIO OTHOILEHHUH, co-
CTaBJISIOLUUX MpeAMeT IpakJaHCKO-IPaBOBOr0 peryJjavpoBaHusi. Umyuje-
CMeeHHble OMHOUWEeHUS] — 3TO B3aUMO/IENCTBUSA CYO'beKTOB IPaXKJaHCKOI0
IpaBa, CKJIAJbIBalOLIeecsl M0 MOBOJAY MMYIECTBEHHBIX 0JIar TaKHUX, Kak
Bell[d, BKJIlOYasl IeHbI'M U I|eHHble GyMaru, paboThl, YCAYTH U UHbIE 00b-
€KTbhl, UMeWIhe 3KOHOMUYECKYI0 IeHHOCTh (cT. 128 'K P®). B pamkax
HWMYIIeCTBEHHBIX OTHOLIEHUN MPOUCXOAUT 060pOT, B3AUMOOOMEH TAKOI0
pojga OunaramMu. HMyliecTBeHHble OTHOILEHHUST MMEIT OYeHOYHO-
CMOUMOCMHbIU Xapakmep, TIpUYeM CTOUMOCTBIO SIBJISETCS 3KOHOMHUYe-
CKasi XapaKTepUCTHKA, O6'bEKTUBHO MNpHUcCylas 6Jary, Torja Kak IeHa
eCTb pe3yJbTaT B3aMMHOHN OLIEHKH CTOMMOCTH Y4YacTHUKaMU HMylie-
CTBEHHOTO OTHOILEHHS, 3aKpeIiseMas B COrJlalleHuu Mexay HUMu. lleHa
€CTbh, CJIe/I0BATEJNbHO, IOPUAUIECKUN KOPPESAT 3KOHOMUYECKON LIEHHO-
CTH (IpezebHON M0JIE3HOCTH) TOTO WJIM MHOT'0 UMYILeCTBEHHOTO GJ1ara.

Takum 06pa3oMm, LleHa U CTOUMOCTD SIBJISIIOTCS B U/leasie 3KBUBAJIEHT-
HBIMHU, HO He TOXJEeCTBEHHbIMU BeJnuruHaMHu. [IpoBojs napasiens ¢ du-
3UKON, MOXXKHO YTBEPXKAATh, UTO I}eHa TOBAapa COOTHOCUTCS C €ro CTOUMO-
CTbI0 NPUOJIU3UTENBHO TaK e, KaK BeC TeJla COOTHOCUTCS C ero Maccom 38,
B opuguyueckod JsuTepaType MPUHSATO Pas3jvyaTh ABe TPyNIbl UMYILe-
CTBEHHBIX OTHOLIEHUH:

a) cmamuyecKue, B YUCJI0 KOTOPBIX BXOJAT OTHOLIEHUS] MPUHA/JIEX-
HOCTU UMYLIECTBA, IPEX/Ie BCEro OTHOIIEHUsSI COGCTBEHHOCTH;

6) duHamuueckue, oXBaThbIBalLMe COG0N 00s3aTeNbCTBEHHbBIE OTHO-
IIEeHUs], B paMKaxX KOTOPbIX MPOUCXOJUT ABIKEHHUE UMYILeCTBEHHbIX 6J1ar,
B3aUMHBIA O6MEeH HMH.

CireayeT NOAYEPKHYTb, UTO BaKHeHIleHd OTJIMYUTEJSbHOU YepTOu
MMYLIeCTBEHHbIX OTHOUIEHUH, BXOAALIMX B TMpeAMeT TIpakJaHCKO-
NPaBOBOr0 peryJMpOBaHUsl, BBICTYNAeT PABEHCTBO CTOPOH, MPOSIBJISIO-
ieecsi B UX JIMYHOU (BOJIEBOM) U UMYIIECTBEHHON CaMOCTOSITEIbLHOCTH U
He3aBUCUMOCTHU JApYT OT Jpyra. [03ToMy rpaxkaHckoe MpaBo He MpUMe-
HAEeTCA K peryJMpOBaHUIO0 TaK Ha3blBaeMbIX OpraHM3allMOHHBIX OTHOLIe-
HUH, TO eCTb yIpaBJieHYeCKO-pacnopsUTeNbHbIX OTHOLIEHUH, Y4aCTHU-
KU KOTOPBIX He paBHbI (B TOM 4HCJe K TPyAOBbIM OTHolieHHsIM)3?. He

37 @eduH B. B. [lpeameT TpypoBoro npasa // Lex Russica. 2005. T. 64. Ne 3. C. 465.

38 Cm.: dsnieMeHTapHbIH yuyeO6HUK ¢dusuku / Ilog pen. I'. C. Jlanac6epra. T. 1. MexaHuKa.
Tensnota. MosiekysisipHast ¢pusuka. M.: Hayka, 1985. C. 117.

39 06 opraHM3aLMOHHbIX OTHOLIEHUsIX CM. NoApo6Hee: bpamyco C. H. [IpeameT U cucte-
Ma COBETCKOro IpakJaHCKoro mpasa // Bompockl o6lieil Teopuu coBeTcKoro mpasa. M.:
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NpUMEeHSeTC OHO M K MMYILIeCTBEHHbIM OTHOIIEHUSAM, OCHOBAaHHBIM Ha
aJIMUHUCTPAaTUBHOM HWJIM UHOM BJIACTHOM MOJYMHEHUH CTOPOH, B TOM
Yyuc/e K HaJIOTOBBIM U APYrUM (UHAHCOBBIM U aJMUHUCTPATHUBHBIM OT-
HOILIEHHUSIM, €C/IM MHOe He TPeJlyCMOTPEHO CaMUM e FpaXAaHCKUM 3aKo-
HOJIaTeJbCTBOM (1. 3 cT. 2 K P®).

13. CoBOKYIIHOCTb MMYLIIECTBEHHbBIX OTHOLIEHUH, IOPUANYECKUX daK-
TOB, JIeKAllMX B UX OCHOBAHUH, U CYO'beKTUBHBIX NPaB, BO3HUKAOIIUX B
paMKax yKa3aHHbIX OTHOIIEHUH, Ha3blBaeTCsl 2paxc0aHCcKum (uau umyuje-
cmeeHHbIM) 060pomom*0. [JaHHBIA TEPMUH, LIUPOKO MPUMEHsIeMbIH B Jleli-
CTBYIOLlEM 3aKOHOJATeNbCTBe U B IIUBUJIMCTUYECKON JOKTPUHE, He UMe-
eT OZJHO3HAa4yHOTO omnpejeneHrs*l. Tak, no MHeHHIO y4eHbIX KOHIA XIX U
nepBoi nmosioBUHBbI XX BB., [leJIaBIIMX aKIeHT HAa (GaKTUUYECKOM COCTaBe
OTHOLIEeHUM rpaxganckoro obopota (I. ®. lepmenesuy, C. H. Bpatych u
Zlp.), moc/eAHUHN NpesCcTaBsieT CO60M COBOKYITHOCTb BCEX CAeJIOK U UHBIX
I0pUANYecKUX GaKTOB, HA OCHOBAHUM KOTOPBIX UMYI[eCTBO I€PEXOAUT OT
OJIHOTO JIMLA K Apyromy+2 C TeueHHeM BpeMeHH, 10 Mepe YIay6eHus U
pacliMpeHus MpeJCTaBJeHUN 0 IpakAaHCKOM 060poTe, B HEro CTa/H
BKJIIOYATb He TOJIbKO IopUAudeckre GpakTbl U UMYIeCTBEHHbIe OTHOLIe-
HUS, HO TaKXXe UMYIIeCTBeHHbIe paBa“3 U caMu 00'bEKTHI B Mpoljecce UX
nepexo/ia OT OJTHUX IIPaBoo6JIafaTe el K IPyruM 44,

Ha Ha B3rjsifi, roBopsl 0 rpaxkJaHCKOM 0060poTe KaK CUCTEeMHOH Ka-
TeropyH, OXBaTbIBAIOLEH CJA0XKHBIA KOMIJIEKC LUBUJIUCTUYECKUX SIBJIe-
HUMY, ciiefyeT u3beraTh ABYX paclpoCTpPaHEHHBIX OUIMOOK: HEONPaBAaHHO
Y3KOM ee TPaKTOBKH, C OZJHOM CTOPOHBI, U U3JIMIIHEr0 paclIMpeHHus, onac-

T'octopusgat, 1960. C. 104; OH sce. [IpeiMeT U cUCTEMA COBETCKOIO I'PaXKJaHCKOro npasa. M.:
TFocropusgart, 1963. C. 42-43, 64; Kpacasuukos O. A. I'paxjaHCKHe OpraHU3alMOHHO-
npaBoBble oTHoueHHs // KpacaBunkoB O. A. KaTeropuu Hayky rpakAaHcKoro npasa. M36p.
TpyabL B 2 1. T. 1. M.: CratyT, 2005. C. 45-56; Andpiowenko A. B. MecTo opraHU3alMOHHBIX
OTHOLIEHUH B NpejMeTe I'PaXKAAHCKO-NPAaBOBOTO peryarpoBaHus // BectHuk ToMckoro
rocyAapcTBeHHOro yHuBepcuTeTa. [IpaBo. 2014. Ne 2 (12). C. 111-116.

40 Cm.: Jlosopyes A. B. O06beKTBI ITpaBa rocyJapCTBEHHON COLMAJHNCTHYECKOH COGCTBEH-
HOCTH M UX Kjaaccuukanus // Cos. rocyzapctBo U mpaso. 1949. Ne 1. C. 56; Kpacasuu-
k08 0. A. COBETCKUH Ipak/laHCKUK 060pOT: NOHSITHE U OCHOBHbIE 3BeHbsl // Bonpockl rpax-
JIaHCKOTO0, TPYZOBOrO NpaBa U rpaxlaHCKoro nporecca: Y4eH. sanucku CIOU. CBepasoBck:
Uzp. CBepasioBek. opuand. uH-Ta, 1957. T. V. C. 17; Collins H. Regulating Contracts. Oxford:
Oxford University Press, 2005; Fried Ch. Contract as a Promise: A Theory of Contractual Obli-
gation. Oxford: Oxford University Press, 2015.

41 CMm.: 3axapkuHa A. B. «I'paxkaaHCKUi 060poT» Kak PyHJjaMeHTalbHasi LUBUJIMCTHYE-
ckast kareropus // BectHuk Ilepmckoro yHuBepcuteta. Cep.: I0puanyeckue Hayku. 2017.
Ne 3. C. 323-333.

42 CM., B yactHocTu: Bpamycob C. H. O MOHATHUU IpaklaHCKOTO 060pOTa B COBETCKOM
rpaxzaaHckoM npase // CoB. rocyzapctBo 1 npaso. 1949. Ne 11. C. 71; Larenz K. Lehrbuch des
Schuldrecht. Bd. 1. Allgemeiner Teil. 14. Aufl. Miinchen: C. H. Beck Verlag, 1959.

43 Cxnoeckull K. M. MexaHn3M mepexo/ia NpaBa U NOCAeACTBUs Leccud // X03aUCTBO U
npaBo. 2002. Ne 2. C. 60.

4 Fecmagvesa H. B. mpaBoBoe peryJMpoBaHHe MeX/IYHapOJHOTO 0060poTa HMMylie-
CTBEHHBIX M aBTOPCKUX NpaB. Jlucc. ... K. 10. H. CapaTtos: CT'10A, 2012.
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HOTO yTPaTO¥ NMOHSATHEM ero CTPOroro JIOrM4ecKoro cofepkaHus, C Apy-
rod ctopoHsl. BoT moyemy ciefyeT pas3jiMyaTb UMYyIleCTBeHHble GJara
KaK 00'beKThl KOMMEPUECKOTO 060poTa (MOryiiue ObITh KaK BOBJIEYEH-
HBbIMH, TaK U U3BATBIMU U3 HEro) U caM 3TOT IOCJAeAHUH, 6e3yCI0BHO
UMeIHUM cBOMM IpeAMeTOM 6J1ara, Ho He CBOAALIMICA K 3TUM 6J1aram
WK JJaXKe K UX IBUKEHHUI0, NOJ0OHO TOMY, KaK CyO'beKTOB, y4aCTBYIOIHUX
B 000pOTe, He pacCMaTPUBAIOT B KayecTBe ero sjeMeHTOB. Kpome Toro,
CTpaBe/JINBO NMOJYEPKUBaAsA B IPaXKJaHCKOM 060poTe JMHAMHUYeCKUH ac-
IEKT, MpeAnoaraiiii JBmKeHne 00'beKTOB U NPaB, HeJib3s1 UTHOPUPO-
BaTb CTAaTUKy UMYLIECTBEHHbIX OTHOLIeHUH, PUKCUPYIOIUX TPUHAIEXK-
HOCTb O0OOBEKTOB HX o06JsajaTesAM, KOTopasd Takke SABJAETCA
Heo6X0JMMOM CTOPOHOM 060pOTa. YUHUThIBAask CKa3aHHOE, 11eJ1ec006pa3Ho
OINpesiesIsiTh IPaKAAHCKUN 060POT KaK CUCTEMY TpPeX B3aMMOCBSI3aHHbBIX
TPyIN sIBJIEHUN: OPUIUYECKUX GAKTOB (CAEJIOK U T.II.), OTHOLUIEHUH H
CyO'beKTUBHBIX NPaB, YTO U ObLJIO cZlelaHO B CPOPMYJTMPOBAHHOM BhbIIlIE
olpe/ieIeHUH.

14. JluuHble HeumyuwjecmeeHHble OMHOWEHUsl eCTb B3aUMOJeNCTBUA
CyO'bEKTOB I'PakIaHCKOT0 MpaBa, UMelIlINe CBOUMHU 00'beKTaMU HeMaTe-
puasbHble 6J1ara, KOTOpble He 06/1aal0T UMYILeCTBEHHON CTOMMOCTBIO U
3a4acTyI0 HEOTYYK/laeMbl OT JINYHOCTH COOCTBEHHHMKA (aBTOPCKOe NMpaBo,
JlesioBasl pemnyTalus,, »KM3Hb, 3/J0pOBbe U [p.). PasyinyHble HeuWMyIle-
CTBEHHBbIe 6J/1ara mo-pasHOMY OTHOCSATCH K MUMYLIECTBEHHBIM O0GbEKTaM.
B yacTHOCTH, XyA0:KECTBEHHOE NPOM3Be/IeHNE KaK pe3yJbTaT TBOPYECKOU
JlesITeJIbHOCTH 4eJlOBeKa HAaXOJUT CBOe MaTepuaJibHOe BOILJIOIIEeHHE B
npefMeTax (KapTHHBI, KHUTH, CKYJbOTYpbl U T.IL), KOTOpble 006J1aal0T
3KOHOMMWYECKON I1eHHOCTbI0 U BBICTYNAIT O06bEKTaMH HMMYILEeCTBEHHBIX
OTHOILEHUH (B TOM 4HCJIe OTHOLIEHUM KyILIU-pofaxu). Kpome Toro, aB-
TOp J1I060r0 pe3y/ibTaTa UHTe/JIeKTya/JbHOM, TBOPYECKOH [eATeSbHOCTH,
MMOMMMO OCHOBHOIO JINYHOTO HEHMYIeCTBEHHOTO NpaBa Ha 3TOT pPe3yJib-
TaT, a KIMEeHHO aBTOPCKOro NpaBa, 06J1a/jlaeT TaKXe BbITEKAWIMMHU U3 I0-
C/1e/IHETO UMYIeCTBEHHBIMU [IpaBaMU 110 OTHOLIEHHUIO K TPeTbUM JIMIaM.
[ToaToMy pe3sysbTaTbl TBOPYECKON [JlesITeJbHOCTH BBICTYNAIOT 00'beKTaMU
JINYHBIX HEUMYIleCTBEHHBIX OTHOIIEHHH, CBSI3aHHBIX C UMYILeCTBEHHBIMU.

O6beKTaMM JIMYHBIX HEUMYILIECTBEHHBIX OTHOLIEHWH, HE CBSI3aHHBIX C
MMYILeCTBEHHBIMH, SIBJISIOTCSA TaKHe HeMaTepHasbHble 6J1ara, KaK >KU3Hb,
3/l0pOBbe, JIMYHAsA HENPUKOCHOBEHHOCTb, JJOCTOMHCTBO, YeCTh, A06poe
MMs U UHble 06beKThl, nepeuncaeHHbie B 0. 1 ¢T. 150 'K P®. OHu npu-
Ha/iJIeXkaT yesJoBeKy OT POXKJEHHUs WU B CUJY 3aKOHA, AABJISASICb HEOTUYX-
JlaeMbIMU U HellepelaBaeMbIMU JpYTUM JnLaM. COOTBETCTBEHHO JIMYHbIE
HeUMyILeCTBEHHble OTHOIIEHHS, 06'beKTaMHU KOTOPBIX ABJIAITCS N0406-
Hble 6J1ara, He CBSI3aHbl C MMYIeCTBEHHbIMU OTHOLIEHUAMHU. CorjacHo
n.2 ct. 2 'K P®, HeoTuyxaeMble npaBa U CBOGOJbI YesOBEKA U Apyrue
HeMaTepHaJsbHble 6J1ara 3alUILAITC IPaXKAaHCKUM 3aKOHOATebCTBOM,
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Koner; 03HakoMUTeNIbHOTO (PparmMeHTa.
[IproGpecTr KHUTY MOKHO
B UHTEPHET-Mara3uHe «JIEKTPOHHBIN YHUBEPC)
(e-Univers.ru)
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